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Despite a wealth of evidence
about the devastating health
impact of commercial tobacco,
many pharmacies and drug stores
across the U.S. still sell tobacco
products, often with enticing
advertising and promotions.!

Yet many U.S. lawmakers,
healthcare professionals, and even
pharmacists themselves now see
an inherent contradiction in selling
tobacco products at pharmacies.

As public health leaders have pointed out, “The
sale of tobacco products — the number one
cause of preventable death and disease — is
fundamentally inconsistent with a commitment to
improving health.”? This publication reviews policy
options for restricting tobacco sales in pharmacies,
including legal implications and possible
challenges to such policies. We encourage you to
consult with local legal counsel before attempting
to implement any of these measures. For more

information, please contact the Consortium.
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Policy Rationale: Why Tobacco-Free Pharmacies?

Pharmacies are common retail locations for tobacco purchases. They comprise roughly 10
percent of all tobacco retailers, and upwards of 70 percent of pharmacies in some states hold
a tobacco license.® And, though not as prevalent as at convenience stores,* tobacco sales at
pharmacies have markedly increased over time. Between 2005 and 2009, when cigarette
sales dropped 17 percent nationally, they increased 22 percent at pharmacies.® If this trend
continues, cigarettes sales at pharmacies would comprise 15 percent of total U.S. sales in
2020, a more than fourfold increase from 2005.

Advertising is an important driver of this trend. Price promotions are more common at
pharmacies compared to almost all other tobacco retailers,® and a 2017 study found that 85
percent of pharmacy tobacco retailers use price promotions to advertise tobacco products
in ways that appeal to youth.” As a result, cigarettes cost up to $1.19 less in retail pharmacies
compared to other outlets.®
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Compliance with federal tobacco advertising and sales regulations has also been a challenge
among some retail pharmacies. A study of tobacco retailers in North Carolina found that
pharmacies and drug stores were more than three times as likely as other retailers not to
comply with Family Smoking Prevention and Control Act regulations.’ In the early 2000s,
state attorneys general attempted to address the issue with national retail pharmacies using
Assurances of Voluntary Compliance (AVCs).° Walgreens was the first, in February 2002, to
enter into such an agreement." Rite Aid followed in September 2004, as did CVS Pharmacy in
March 2006."2 Though effective to some degree, AVCs are not foolproof. A recent study found
an 8 percent violation rate among pharmacies for tobacco sales to minors, a rate that was the
same regardless of whether a retailer had an AVC or not.® And Walgreens, the pharmacy with
the longest-standing AVC, continues to receive warning letters from the U.S. Food and Drug
Administration for noncompliance.*

In 2008, the City and County of San Francisco became the first jurisdiction to enact an
ordinance restricting tobacco sales in pharmacies. In doing so, key stakeholders, such as the
University of California’s School of Pharmacy, reinvigorated long-standing ethical concerns
over tobacco sales in pharmacies.” Similar concerns have recently been raised by the
American Pharmacists Association,'® the National Community Pharmacists Association,” the
American Academy of Pediatrics,”® the American Medical Association™ and the American
Heart Association,?° all issuing or reaffirming statements of policy supporting a ban on tobacco
sales at pharmacies. Public support has also more than doubled in recent years, with most
Americans now favoring such measures.?'

The issue reached a tipping point in February 2014, when CVS Caremark (the second largest
pharmacy chain in the U.S.) — following in the steps of Target eight years earlier — voluntarily
announced it would cease tobacco sales at 7,600 pharmacy stores and more than 800 medical
clinics within CVS pharmacy locations.?? The move came as part of a broader strategic shift
within the healthcare sector for the company, including a name change to CVS Health.2 A
month later, 28 U.S. state attorneys general wrote to Walgreens President and CEO, Gregory
Wasson, urging him to follow CVS's move and “cease selling all tobacco products.” They
argued, “There is a contradiction in having these dangerous and devastating tobacco products
on the shelves of a retail chain that services health care needs.”? Walgreens' merger with
Alliance Boots? and acquisition of Rite Aid* have added to the argument. Recent evidence has
found thatCVS Pharmacy'’s tobacco sales ban has impacted cigarette purchases, particularly
among heavy smokers.?’

Tobacco-free pharmacy policies can reduce the number and density of tobacco retailers in
communities to help drive down sales and curb cigarette smoking.?® A 2015 study found that,
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in North Carolina, implementation of a pharmacy ban would remove 1,031 tobacco retailers
and reduce density by 14 percent. Both metrics are important factors in smoking initiation and
use, and discussed in more detail in the Consortium'’s publication: Location, Location, Location:
Regulating Tobacco Retailer Locations for Public Health. Similarly, a recent policy simulation study

found that banning tobacco sales at pharmacies was a better deterrent of cigarette purchasing
than generally reducing the number of tobacco retailers.?

Combinations of different tobacco retail location policies reduce density even further, and

hold greater promise for addressing underlying neighborhood disparities in tobacco retailer
density.3° The same 2015 study from North Carolina found a combined pharmacy and near-
schools ban would reduce density by 29 percent at the state level, and 30 percent at the county
level. In addition, longitudinal research in California and Massachusetts found reductions in
tobacco retailer density were 1.44 greater in cities with a tobacco-free pharmacy law compared
to those without one,3 and fewer people purchased tobacco products in San Francisco

and Boston following their respective prohibitions on tobacco sales in pharmacies.> In
Massachusetts alone, a statewide prohibition on tobacco sales at pharmacies would eliminate
nearly 10 percent of the state's tobacco retailers.®

One important consideration for tobacco sale restrictions at pharmacies is e-cigarettes.

The dramatic recent increase of e-cigarette use, especially among youth and young adults,
can increase their risk for subsequent cigarette use.3* Evidence has found that these risks,

at a population level, outweigh the benefits from using e-cigarettes as a cessation tool.*

Yet e-cigarette sales have grown at all tobacco retailers, including pharmacies.* Further,
pharmacies that sell e-cigarettes are often located in close proximity to young people. One
study of 11 college communities in North Carolina and Virginia found e-cigarettes were
available at over half of pharmacy tobacco retailers in 2013.3” This was up from 30 percent just
a year prior. As one option to regulate and restrict e-cigarette sales,*® sixteen states and the
District of Columbia have enacted laws requiring a tobacco retailer to hold a separate license
to sell e-cigarettes.®

Policy Options

Restricting tobacco sales at pharmacies can be achieved three ways: through stand-alone
ordinances, licensing, or zoning laws.*° Each approach has legal and political considerations.*

e Stand-alone Ordinance. Using their police power,*? state and local governments can enact
ordinances to restrict tobacco sales at retailers, including pharmacies. While simple to
adopt and implement, ordinances can be challenging to enforce, particularly if they omit
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penalties sufficient to induce compliance. A locality must also ensure a new ordinance
does not infringe on protected rights (discussed below). Currently, 177 municipalities in the
United States have passed laws that prohibit tobacco sales at pharmacies.*®

Licensing. Many states and localities require tobacco retailers to obtain a license or permit
before they can sell tobacco within a jurisdiction. By attaching conditions to the sale of
tobacco products, licensing can be a powerful tobacco control tool, particularly when
combined with strong enforcement measures. In implementing this strategy, a locality can
amend its licensing scheme to prohibit retail licenses from being issued to pharmacies and
other healthcare organizations, and implement monetary and administrative penalties for
any entity that sells tobacco without a license.

Zoning. Almost all U.S. cities and counties use zoning laws to regulate land use. The same
can be done to regulate tobacco sales. The use of zoning can restrict the location of specific

www.publichealthlawcenter.org Prohibiting Pharmacy Sales of Tobacco Products 5


http://publichealthlawcenter.org/
http://www.publichealthlawcenter.org
http://www.publichealthlawcenter.org

PUBLIC HEALTH
LAW CENTER

Tobacco Control Legal Consortium December 2018

retailers by requiring a minimum distance from schools and parks, known as “Tobacco-Free
Zones," or between retailers. Jurisdictions can also apply the same concept to prohibit the
sale of tobacco products by specific retailers or in certain commercial zones.

Policy Elements

As with all tobacco control policies, those that prohibit tobacco sales at pharmacies must
be carefully drafted and explicit.** When drafting these policies, keep the following essential
elements in mind:

e Timely findings and clear statements of purpose. Findings are brief statements of facts
or statistics outlining a policy’s context, rationale, and aim, which can be helpful in
withstanding legal challenges.

e Clear definitions and concise language. Regulations should specify exactly which entities
are covered by a restriction and what behavior is being restricted. Exemptions, if granted,
should be clear to whom they apply and why they do not apply to anyone else.

¢ Meaningful enforcement provisions. Strong enforcement mechanisms deter prohibited
behavior and reduce the chances of violation. For example, many policies define a violation
as a single day on which tobacco is sold illegally, and allow for greater penalties for
additional violations. Localities can consider revoking a pharmacy’s business license for
repeated violations.

Potential Legal Challenges

Enacting new tobacco control policies often exposes localities to potential litigation. After
passing its tobacco retailer restrictions, the City and County of San Francisco faced three
lawsuits. Though the ordinance was upheld, San Francisco’s experience offers important
lessons for those wishing to adopt similar policies. Legal challenges to policies that prohibit
tobacco product sales at pharmacies can arise on several grounds, including preemption, the
First Amendment, equal protection, and due process.

e Preemption. Before any local government attempts to implement a tobacco sales
restriction, it must verify that it is not preempted from doing so by state law. States can
pass laws that limit local authority and will trump any local laws purporting to regulate
the same behavior. A local government that wishes to implement a tobacco sales
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restriction should investigate the state tobacco regulatory scheme to ensure that the local
government is not preempted from regulating tobacco sales.

The First Amendment. After the passage of a pharmacy sales restriction in San Francisco,
Philip Morris filed suit alleging that the ordinance violated its First Amendment right to
free expression. Philip Morris argued that the ordinance singled out the expressive activity
of smokers and tobacco manufacturers. The court found that the ordinance did not have
the effect of suppressing ideas, and that even if it did, any similar restriction would have
the same effect, and that finding these restrictions invalid would make it impossible for the
government to regulate commerce.*® Although the ordinance — a simple sales restriction
— was upheld, this case helps illustrate that laws limiting tobacco sales may be challenged,
even if they tend to be among the more easily-defended tobacco control policies.

Equal Protection. San Francisco's original ordinance contained an exemption for “Big Box
Stores” and “General Grocery Stores,” which allowed Safeway, a grocery chain that includes
a pharmacy, to sell tobacco while Walgreens, a pharmacy chain that sells grocery items,
could not.*¢ Walgreens filed suit claiming that the ordinance violated its equal protection
rights because it was treated differently than Safeway even though their businesses were
very similar. San Francisco faced difficulties justifying the unequal treatment and ultimately
amended its ordinance to apply to all pharmacies.*’ States and localities who intend

to institute this type of restriction must be very careful with any exemptions granted.
Exemptions must have a rational relation to a legitimate governmental purpose.

Due Process. In light of the litigation discussed above, after the lawsuit brought by
Walgreens was filed, San Francisco simply removed the exemptions from its ordinance, which
meant that Safeway and Walgreens — and all pharmacies in San Francisco — are prohibited
from selling tobacco products.*® This prohibition prompted Safeway to file suit against San
Francisco. In this lawsuit under the Due Process Clause of the Fourteenth Amendment of
the Constitution, Safeway argued that it had acquired lawful permits to sell pharmaceuticals
and tobacco products and San Francisco was depriving Safeway of property rights by forcing
Safeway to discontinue its pharmacy business in order to sell tobacco. The court found that
San Francisco's ordinance was a reasonable and permissible use of its police power and thus
not a Due Process Clause violation.” A state or locality intending to implement a tobacco
sales restriction should take care to work with local legal counsel to see whether any special
steps are required to impose a tobacco sales restriction on a current business.

Prohibiting Pharmacy Sales of Tobacco Products
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Examples of Regulations that Restrict Tobacco Sales in
Pharmacies

Below are examples of regulations restricting the sale of tobacco products in pharmacies in
the United States. Before adapting any language from these policies, take care to ensure the
provision in question is practical and legal in your jurisdiction. Please note that the Consortium
does not endorse or recommend any of the following policies. These examples are included
simply to illustrate how various jurisdictions have approached similar issues.

Richmond, CA

Richmond, Cal., Ordinance 38-09 (Nov. 17, 2012)

Definition of Pharmacy

“Drug Store: any business or
other commercial enterprise
that is (1) licensed as a
pharmacy by the State of
California pursuant to the
California Business and
Professions Code, and (2)
identified as a Drug Store
with the California Board

of Equalization, or with

the Richmond Finance
Department, or is otherwise
commonly known as a
drugstore.”

www.publichealthlawcenter.org

Definition of Tobacco

“(1) Any substance containing

tobacco leaf, including, but not

limited, to cigarettes, cigars,
pipe tobacco, hookah tobacco,

snuff, chewing tobacco, dipping

tobacco, bidis, or any other
preparation of tobacco; and (2
any product or formulation of
matter containing biologically

active amounts of nicotine that
is manufactured, sold, offered for

Policies

Restriction: “No Drug Store shall sell, or
otherwise distribute, tobacco products.”

Penalties: 1st violation: $250 fine; 2nd

violation within 24 months: $500 fine;

3 or more violations within 24 months:

) $1,000 fine; can also be prosecuted as a
misdemeanor

Enforcement: No enforcing entity
identified, but the City Manager may
issue regulations relating to enforcement.

sale, or otherwise distributed with
the expectation that the product
or matter will be introduced into

the human body, but does not
include any product specificall
approved by the United States
Food and Drug Administration
for use in treating nicotine or

y

tobacco product dependence.”

Prohibiting Pharmacy Sales of Tobacco Products
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San Francisco, CA

Ordinance 194-08, Prohibiting Pharmacies from selling Tobacco Products (2009)

Definition of Pharmacy Definition of Tobacco

Pharmacy retail Any substance containing
establishment in which the tobacco leaf including but not
profession of pharmacy limited to cigarettes, cigars, p
by a pharmacist licensed tobacco, snuff, chewing tobac
by the State of California and dipping tobacco.

in accordance with the
Business and Professions
Code is practiced and where
prescriptions are offered

for sale. A pharmacy may
also offer other retail goods
in addition to prescription
pharmaceuticals.

Boston, MA

Policies

Restriction: No person shall sell tobacco
products in a pharmacy.

ipe

Penalties: 1st violation: $100 fine; 2nd
violation within 12 months: $200 fine;
3 or more violations within 12 months:
$500 fine; can also be prosecuted as a
misdemeanor

Co,

Enforcement: No enforcing entity
identified but the Director of the
Department of Public Health may issue
regulations relating to enforcement

Boston Public Health Comm’n, Regulation Restricting the Sale of Tobacco Products in the City of Boston (2008)

Definition of Pharmacy Definition of Tobacco

Policies

“Health care institution: An “Any substance containing Restriction: “No health care institution
individual... [or] corporation  tobacco leaf, including but not located in the City of Boston shall sell

... that provides health care limited to cigarettes, cigars, pipe  or cause to be sold tobacco products.
services or employs health tobacco, snuff, chewing tobacco  Additionally, no retail establish-ment that
care providers licensed, or and dipping tobacco.” operates or has a health care institution

subject to licensing, by the
Massachusetts department
of public health. Health care
institution includes hospitals,
clinics, health centers,
pharmacies, drug stores and
doctor and dentist offices.”

www.publichealthlawcenter.org

within it, such as a pharmacy or drug
store, shall sell or cause to be sold
tobacco products.”

Penalties: Each calendar day of operation
is a violation; 1st violation: $200 fine; 2nd
violation within 24 months: $700 fine;

3 or more violations within 24 months:
$1,000 fine

Enforcement: Boston Public Health
Commission, Boston Inspectional
Services Dept., Boston Police Dept. Any
person may register a complaint.

Prohibiting Pharmacy Sales of Tobacco Products
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Newton, MA
Newton, Ma., Newton Code Online § 20-2 (2012)

Definition of Pharmacy Definition of Tobacco

Cigarettes, cigars, chewing
tobacco, pipe tobacco, snuff or
tobacco in any of its forms.

“Health care provider: An
individual... [or] corporation
... that provides health care
services or employs health
care providers licensed, or
subject to licensing, by the
Massachusetts department
of public health. Health care
provider includes hospitals,
clinics, health centers,
pharmacies, drug stores and
doctor and dentist offices.”

Walpole, MA

Policies

Restriction: “No health care provider
located in the City of Newton shall

sell tobacco products or cause

tobacco products to be sold. No retail
establishment that operates [sic]
maintains or employs a health care
provider within it, such as a pharmacy or
drug store, shall sell tobacco products or
cause tobacco products to be sold.”

Penalties: 1st violation: $100 fine; 2nd
violation within 36 months: $200 fine;
3 or more violations within 36 months:
$300 fine

Enforcement: Commissioner of Health and
Human Services of the City of Newton

Regulations Restricting the Sale of Tobacco Products in Walpole (2010)

Definition of Pharmacy Definition of Tobacco

Any substance containing
tobacco leaf, including but not

No definition

limited to cigarettes, cigars, pipe
tobacco, snuff, chewing tobacco

and dipping tobacco.

The law also provides definitions
for E-Cigarette, Liquid Nicotine

and Nicotine Delivery Product.

Policies

Restriction: No pharmacies, drugstores
or retail establish- ments that have
pharmacies or drugstores within their
physical premises (such as a pharmacy or
a supermarket or department store that
contains a pharmacy) located in the Town
of Walpole shall sell or cause to be sold
tobacco products, e-cigarettes, or liquid
nicotine or any other nicotine delivery
product as defined above.

Penalties: Each calendar day of operation
is a violation; 1st violation: $200 fine; 2nd
violation within 36 months: $300 fine; 3
or more violations within 36 months: fine
determined at a hearing of the Board of
Health

Enforcement: No enforcing entity identified
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Worcester, MA
Tobacco Products Control Ordinance (2011)

Definition of Pharmacy Definition of Tobacco

“Health Care Provider: An Cigarettes, cigars, chewing
individual... [or] corporation  tobacco, pipe tobacco, snuff or
... that provides health care tobacco in any of its forms.
services or employs health

care providers licensed, or

subject to licensing, by the

Massachusetts department

of public health. Health care

provider includes hospitals,

clinics, health centers,

pharmacies, drug stores and

doctor and dentist offices.”

December 2018

Policies

Restriction: “No health care provider shall
sell tobacco products or cause or allow
tobacco products to be sold on its premises.
No retail establishment that operates [sic]
maintains or employs a health care provider
within it, such as a pharmacy or drug
store, shall sell tobacco products or cause
tobacco products to be sold.”

Penalties: Each calendar day of operation
is a violation; $300 fine for each violation

Enforcement: No enforcing entity identified
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Other Resources

The Consortium’s parent organization, the Public Health Law Center, has web pages containing

information on tobacco product regulation, federal tobacco regulation, preemption and sales

restrictions. Our site also includes several publications and resources on related issues, such
as Using Licensing and Zoning to Regulate Tobacco Retailers, Federal Regulation of Tobacco and
Its Impact on the Retail Environment, as well as Tobacco Control and the Equal Protection Clause.
For tips on ways to draft tobacco control policies so they are better able to withstand legal
challenges, see the Public Health Law Center’s Policy Drafting Checklists.

Other resources include:

e Tobaccofreerx.org, an interdisciplinary network of healthcare professionals, features news

articles, a listing of local legislative efforts by state, and a clearinghouse of tobacco-free
pharmacy research.

e Americans for Nonsmokers' Rights features a periodically updated list of Municipalities with
Tobacco-free Pharmacy Laws.

e CounterTobacco.Org offers a Tobacco-free Pharmacies toolkit with step-by-step
recommendations for states and communities developing tobacco-free pharmacy policies.

e The Center for Public Health Systems Science’s detailed case study, Regulating Pharmacy
Tobacco Sales: Massachusetts (March 2014) includes information on policy options, economic

impact, policy guidelines, and resources on regulating tobacco sales in pharmacies.

Contact Us

Please feel free to contact the Public Health Law Center’'s Tobacco Control Legal Consortium
with any questions about the information included in this guide or to discuss local concerns
you may have about implementing policies restricting tobacco sales in pharmacies.

This publication was prepared by the Tobacco Control Legal Consortium, a program of the Public Health Law Center
at Mitchell Hamline School of Law, St. Paul, Minnesota. The Public Health Law Center provides information and

legal technical assistance on issues related to public health. The Center does not provide legal representation or
advice. This document should not be considered legal advice. This publication was supported in part by Cooperative
Agreement Number 5 NU58DP006263-02-00, funded by the Centers for Disease Control and Prevention. Its
contents are solely the responsibility of the authors and do not necessarily represent the official views of the Centers
for Disease Control and Prevention or the Department of Health and Human Services.
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