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Regulatory Analysis

Notice of Intended Action to be published: lowa Administrative Code 641—Chapter 153
“Smokefree Air”

Iowa Code section(s) or chapter(s) authorizing rulemaking: 142D
State or federal law(s) implemented by the rulemaking: Iowa Code chapter 142D (Smokefree Air
Act)

Public Hearing
A public hearing at which persons may present their views orally or in writing will be held as follows:
November 28, 2023 meet.google.com/nkg-jzin-yvp
10 a.m.

Public Comment

Any interested person may submit written or oral comments concerning this Regulatory Analysis.
Written or oral comments in response to this Regulatory Analysis must be received by the Department of
Health and Human Services (HHS) no later than 4:30 p.m. on the date of the public hearing. Comments
should be directed to:

Joe Campos
Phone: 515.304.0963
Email: joe.campos@idph.iowa.gov

Purpose and Summary

Proposed Chapter 153 defines the procedure for implementing lowa’s Smokefree Air Act. This
includes the duty of employers, owners, or other persons having control of an area where smoking is
prohibited to inform employees and persons accessing the site of that prohibition through proper signage.
The rules also describe the procedure for receiving complaints and implementing enforcement actions
against persons who fail to comply with provisions of the Act. Enforcement action may be taken against
a person who smokes in an area where smoking is prohibited or a person who owns, operates, manages
or otherwise has custody or control of a place where smoking is prohibited and fails to properly prohibit
smoking.

This chapter describes the procedure to support the requirements for signage, complaints,
and enforcement detailed in the Iowa Code. This chapter does not create additional, substantive
requirements.

Analysis of Impact

1. Persons affected by the proposed rulemaking:

e  C(Classes of persons that will bear the costs of the proposed rulemaking:

Employers, owners, operators, managers, and persons having custody or control of an area declared
nonsmoking.

Persons who smoke in an area where smoking is prohibited.

e  C(Classes of persons that will benefit from the proposed rulemaking:

Persons who inhabit or otherwise use an area declared nonsmoking.

2. Impact of the proposed rulemaking, economic or otherwise, including the nature and amount
of all the different kinds of costs that would be incurred:
e  (Quantitative description of impact:


http://meet.google.com/nkg-jzin-yvp
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Estimated figures below are projections based on past program performance as included in the Red
Tape Rule Report for this chapter.

Identified Impacts*

SFY 2024 SFY 2025 SFY 2026 SFY 2027 SFY 2028 Five-Year
Total

Costs
HHS $10,800 $10,800 $10,800 $10,800 $10,800 $54,000
Implementation
Signage in $6,200 $6,200 $6,200 $6,200 $6,200 $31,000
Nonsmoking
Areas
Benefits
Citations and | Unknown Unknown Unknown Unknown Unknown Unknown
Civil Penalties
Improved Qualitative Qualitative Qualitative Qualitative Qualitative Qualitative
Public Health
and Safety
Net Value Qualitative Qualitative Qualitative Qualitative Qualitative Qualitative

* All monetary figures have been rounded to the nearest thousandth.

e  (Qualitative description of impact:

Enforcing the Smokefree Air Act through proper signage in designated nonsmoking areas and
enforcement actions against those in noncompliance ensures the law is being implemented as intended
to prevent secondhand smoke exposure, thus protecting public health and safety.

3. Costs to the State:

e Implementation and enforcement costs borne by the agency or any other agency:

HHS incurs personnel costs for team members to oversee the procedures described in this chapter.
These costs are reflected in the figure above, labeled as “HHS Implementation.”

e  Anticipated effect on state revenues:

No impact identified.

4. Comparison of the costs and benefits of the proposed rulemaking to the costs and benefits of
inaction:

The cost-benefit analysis above indicates improved public health and safety. Enforcement costs are
also defrayed through citations and civil penalties pursuant to the lowa Code. Eliminating the signage
and complaint/enforcement procedures detailed in this chapter could result in confusion among property
owners and the public in how to comply with the law. This may lead to increased noncompliance that
could drive an increase in citations and civil penalties and a negative impact on public health and safety.

5. Determination whether less costly methods or less intrusive methods exist for achieving the
purpose of the proposed rulemaking:

HHS has established signage requirements and complaint procedures at the level it believes is
necessary to protect public health and safety. Citation and civil penalty enforcement is implemented as
defined in the Iowa Code. A less costly method has not been identified to achieve the purpose of this
chapter.

6. Alternative methods considered by the agency:

e  Description of any alternative methods that were seriously considered by the agency:
HHS implements the Smokefree Air Act in accordance with requirements of the [owa Code.
e  Reasons why alternative methods were rejected in favor of the proposed rulemaking:
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Not applicable.

Small Business Impact

If the rulemaking will have a substantial impact on small business, include a discussion of whether
it would be feasible and practicable to do any of the following to reduce the impact of the rulemaking
on small business:

e  Establish less stringent compliance or reporting requirements in the rulemaking for small
business.

e  Establish less stringent schedules or deadlines in the rulemaking for compliance or reporting
requirements for small business.

e Consolidate or simplify the rulemaking’s compliance or reporting requirements for small
business.

e  Establish performance standards to replace design or operational standards in the rulemaking
for small business.

e  Exempt small business from any or all requirements of the rulemaking.

Iflegal and feasible, how does the rulemaking use a method discussed above to reduce the substantial
impact on small business?
Not applicable.

Text of Proposed Rulemaking
ITEM 1. Rescind 641—Chapter 153 and adopt the following new chapter in lieu thereof:

CHAPTER 153
SMOKEFREE AIR

641—153.1(142D) Definitions. For the purposes of this chapter, definitions found in Iowa Code section
142D.2 and the following definitions apply:

“Ashtray” means any receptacle, including a can, bottle, bowl, tray, or other vessel that is used for
extinguishing or disposing of any lighted cigar, cigarette, pipe, or other tobacco product in any manner
or form including ash, cigarette butts or filters, or cigar stubs. However, “ashtray” shall not include any
receptacle located outdoors and on the perimeter of any public place, the perimeter of the grounds of any
public building, the perimeter of school grounds, or the perimeter of any other outdoor space subject to
the prohibition in lowa Code chapter 142D.

“Entrance” means any doorway to an enclosed area used by the public or employees for ingress
to any public place or place of employment, but does not include any doorway designated for use as
an exit in an emergency only. “Entrance” also includes the commonly understood points of entry to an
outdoor area, subject to the prohibitions of this chapter, such as a driveway, sidewalk, pathway, access
road, gate, or dedicated point of entry, but not including a street, road, highway, or sidewalk in the public
right-of-way.

“Grounds of any public building” means an outdoor area of a public building that is used in
connection with the building, including but not limited to a sidewalk or driveway immediately adjacent
to the building, but not including a sidewalk in the public right-of-way; a sitting or standing area
immediately adjacent to the building; a patio; a deck; a curtilage or courtyard; a swimming or wading
pool; a beach; or any other outdoor area as designated by the person having custody or control of
the public building. A person having custody or control of a public building may exclude from the
designated grounds of any public building the following: a parking lot, the course of play at a golf
course, a hiking trail, locations of an individual campsite or campfire, or a lake, river, or other body of
water. Nothing in this definition prohibits any owner, operator, manager, or other person having custody
or control of an area that is exempt from the prohibitions of lowa Code chapter 142D from declaring
the entire area or property a nonsmoking place.


https://www.legis.iowa.gov/docs/ico/section/142D.2.pdf
https://www.legis.iowa.gov/docs/ico/chapter/142D.pdf
https://www.legis.iowa.gov/docs/ico/chapter/142D.pdf
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“Public building” means an enclosed area owned, leased, or operated by or under the control of the
state government or its political subdivisions.

641—153.2(142D) Duties of employers, owners, operators, managers, and persons having custody
or control of a public place, place of employment, area declared nonsmoking pursuant to Iowa
Code chapter 142D or outdoor areas where smoking is prohibited.

153.2(1) The employer, owner, operator, manager, or person having custody or control of a place
where smoking is prohibited under Iowa Code chapter 142D shall:

a. Not permit smoking in a public place, place of employment, outdoor area where smoking is
prohibited, or area declared nonsmoking pursuant to lowa Code chapter 142D.

b.  Inform all current employees and all prospective employees upon application for employment
of the prohibitions of lowa Code chapter 142D.

c.  Not retaliate against any employee, applicant for employment, or customer who exercises any
rights, registers a complaint, or attempts to prosecute a violation pursuant to lowa Code chapter 142D.

d. Post signs in and at every entrance to the public place, place of employment, area declared
nonsmoking, and outdoor area where smoking is prohibited that inform persons that they are entering a
no smoking facility or area.

(1) The signs shall be clear and conspicuous in or at the entrance where posted.

(2) The signs shall be at least 24 square inches in size (for example, 4 inches by 6 inches) and shall
be in legible font type.

(3) The signs shall contain the words “No Smoking” or the international “no smoking” symbol;
the telephone number for reporting complaints, 1.888.944.2247; and the department website,
hhs.iowa.gov/smokefreeair.

e.  Place no smoking signs in every vehicle that constitutes a public place, place of employment,
or area declared nonsmoking pursuant to lowa Code section 142D.5.

(1) Such signs shall be clear and conspicuous from the exterior of the vehicle.

(2) The signs shall be at least 9 square inches (for example, 3 inches by 3 inches) and shall be in
legible font type.

(3) The signs shall contain the words “No Smoking” or the international “no smoking” symbol;
the telephone number for reporting complaints, 1.888.944.2247; and the department’s website,
hhs.iowa.gov/smokefreeair.

(4) Nothing in this rule requires the placement of a sign in any vehicle that the director of the
department of administrative services or the director of transportation orders to receive a regular
registration plate pursuant to lowa Code section 321.19.

7 Remove all ashtrays from areas where smoking is prohibited.

153.2(2) The owner or operator of a building or facility that contains more than one public place,
place of employment, or area declared nonsmoking pursuant to lowa Code chapter 142D which is
controlled by other employers, owners, or operators shall comply with the provisions of these rules for
the area of the building or facility under the owner’s or operator’s control.

153.2(3) An employer, owner, or operator of a public place, place of employment or area declared
nonsmoking pursuant to lowa Code chapter 142D that is within a public place that is owned or operated
by another person shall comply with the provisions of these rules for the area under the control of the
employer, owner, or operator within that public place.

153.2(4) An employer, owner, operator, manager, or person having custody or control of a place
where smoking is prohibited under lowa Code chapter 142D shall inform any individual smoking in a
place where smoking is prohibited that the individual is violating the smokefree air Act and shall request
that the individual stop smoking immediately.

a. If the individual refuses to stop smoking, the employer, owner, operator, manager, or person
having custody or control of the place where smoking is prohibited may discontinue service to that
individual.
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b.  If the individual refuses to stop smoking, the employer, owner, operator, manager, or person
having custody or control of the place where smoking is prohibited may request that the individual leave
the area where smoking is prohibited.

c.  If the individual refuses to leave the area where smoking is prohibited, the employer, owner,
operator, manager, or person having custody or control of the place where smoking is prohibited may
notify the state or local law enforcement agency with jurisdiction over the area where smoking is
prohibited.

641—153.3(142D) Leases. Any lease entered into by the state or its political subdivisions shall require
that all areas where smoking is prohibited pursuant to Iowa Code chapter 142D comply with the
provisions of these rules and Iowa Code chapter 142D.

641—153.4(142D) Complaints and enforcement.

153.4(1) Duties of department. The department will maintain a system for receiving and
investigating complaints against persons who own, operate, manage, or otherwise have custody or
control of a place where smoking is prohibited and who fail to comply with the provisions of lowa
Code chapter 142D.

a. The department may designate one or more public agencies through a 28E agreement or other
written contract to assist with enforcement.

b.  The department may refer complaints regarding a violation to the law enforcement authorities
of the state or of the political subdivision of the state in which the alleged violation occurred.

153.4(2) Enforcement against a person who smokes in an area where smoking is
prohibited. Pursuant to lIowa Code chapter 142D, the department designates the law enforcement
authorities of the state and of each political subdivision of the state to assist with enforcement. A peace
officer may issue a citation in lieu of arrest pursuant to lowa Code chapter 805 against a person who
smokes in an area where smoking is prohibited pursuant to lowa Code chapter 142D, and such person
shall pay a civil penalty pursuant to lowa Code section 805.8C(3) for each violation.

153.4(3) Enforcement against a person who owns, operates, manages, or otherwise has control of
a place where smoking is prohibited. Pursuant to lowa Code chapter 142D, the department designates
the law enforcement authorities of the state and of each political subdivision of the state to assist with
enforcement. The department or its designee may initiate a civil action against an owner, operator,
manager, or person who otherwise has custody or control of a place where smoking is prohibited pursuant
to lowa Code chapter 142D, and such person shall pay the applicable civil penalty pursuant to lowa Code
chapter 142D.

153.4(4) Manner of filing a complaint. Any person may register a complaint with the department
by calling the toll-free number, 1.888.944.2247, or registering a complaint on the department’s website,
hhs.iowa.gov/smokefreeair.

153.4(5) Contents of the complaint. A complaint filed with the department shall include:

a. The name or location of the public place, place of employment, area declared a nonsmoking
place pursuant to Iowa Code chapter 142D, or outdoor area where smoking is prohibited which is the
subject of the complaint;

b. A description of the occurrence that prompted the complaint; and

¢.  Any other information relevant to the occurrence.

153.4(6) Review of complaint by department. Upon receipt of a complaint, the department or its
designee may contact the individual making the complaint to confirm the details of the complaint and
obtain any additional information.

153.4(7) Information from inspections. Information received by the department of one or more
violations of lowa Code chapter 142D as a result of an inspection of a public place by the state or
political subdivision of the state shall be considered a credible complaint under this rule.

153.4(8) Notice of potential violation. 1f the department determines that a complaint against a public
place, place of employment, area declared nonsmoking pursuant to lowa Code chapter 142D, or outdoor
areas where smoking is prohibited is credible:
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a.  For the first complaint, the department shall:

(1) Issue a written notice of potential violation to the owner, operator or person having custody or
control including the details of the complaint.

(2) Include in the notice educational materials about how to comply with lowa Code chapter 142D,
and information on whom to contact for further information and assistance for compliance.

b.  For the second and subsequent complaints within one year, the department:

(1) Shall issue a subsequent notice of potential violation to the owner, operator, or person having
custody or control.

(2) May authorize one or more public agencies to conduct a compliance check of the location.

(3) May pursue any remedy authorized by lowa Code chapter 142D, including the enforcement of
civil penalties.

641—153.5(142D) Limitation of rules. Nothing in these rules is intended to limit any other state
administrative rule or federal regulation that prohibits smoking.
These rules are intended to implement lowa Code chapter 142D.
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