75.28(7)
Estate recovery.
Medical assistance is subject to recovery from the estate of a Medicaid member, the estate of the
member’s surviving spouse, or the estate of the member’s surviving child as provided in this
subrule. Effective January 1, 2010, medical assistance that has been paid for Medicare cost
sharing or for benefits described in Section 1902(a)(10)(E) of the Social Security Act is not
subject to recovery. All assets included in the estate of the member, the surviving spouse, or the
surviving child are subject to probate for the purposes of medical assistance estate recovery
pursuant to lowa Code section 249A.5(2) ““d.” The classification of the debt is defined at lowa
Code section 633.425(7).
a. Definition of estate.
For the purpose of this subrule, the “estate” of a Medicaid member, a surviving spouse, or a
surviving child shall include all real property, personal property, or any other asset in which the
member, spouse, or surviving child had any legal title or interest at the time of death, or at the
time a child reaches the age of 21, to the extent of that interest. An estate includes, but is not
limited to, interest in jointly held property, retained life estates, and interests in trusts.
b. Debt due for member 55 years of age or older.
Receipt of medical assistance when a member is 55 years of age or older creates a debt due to the
department from the member’s estate upon the member’s death for all medical assistance
provided on the member’s behalf on or after July 1, 1994.
c. Debt due for member under the age of 55 in a medical institution.
(1) Receipt of medical assistance creates a debt due to the department from the member’s estate
upon the member’s death for all medical assistance provided on the member’s behalf on or after
July 1,1994, when the member:

1. Is under the age of 55; and

2. Is a resident of a nursing facility, an intermediate care facility for the mentally

retarded, or a mental health institute; and

3. Cannot reasonably be expected to be discharged and return home.
(2) If the member is discharged from the facility and returns home before staying six consecutive
months, no debt will be assessed for medical assistance payments made on the member’s behalf
for the time in the institution.
(3) I f the member remains in the facility for six consecutive months or longer or dies before
staying six consecutive months, the department shall presume that the member cannot or could
not reasonably be expected to be discharged and return home and a debt due shall be established.
The department shall notify the member of the presumption and the establishment of a debt due.
d. Request for a determination of ability to return home.
Upon receipt of a notice of the establishment of a debt due based on the presumption that the
member cannot return home, the member or someone acting on the member’s behalf may request
that the department determine whether the member can or could reasonably have been expected
to return home.
(1) When a written request is made within 30 days of the notice that a debt due will be
established, no debt due shall be established until the department has made a decision on the
member’s ability to return home. If the determination is that there is or was no ability to return
home, a debt due shall be established for all medical assistance as of the date of entry into the
institution.



(2) When a written request is made more than 30 days after the notice that a debt due will be
established, a debt due will be established for medical assistance provided before the request
even if the determination is that the member can or could have returned home.
e. Determination of ability to return home.
When the member or someone acting on the member’s behalf requests that the department
determine if the member can or could have returned home, the determination shall be made by
the lowa Medicaid enterprise (IME) medical services unit.
(1) The IME medical services unit cannot make a determination until the member has been in an
institution at least six months or after the death of the member, whichever is earlier. The IME
medical services unit will notify the member or the member’s representative and the department
of the determination.
(2) If the determination is that the member can or could return home, the IME medical services
unit shall establish the date the return is expected or could have been expected to occur.
(3) If the determination is that the member cannot or could not return home, a debt due will be
established unless the member or the member’s representative asks for a reconsideration of the
decision. The IME medical services unit will notify the member or the member’s representative
and the department of the reconsideration decision.
(4) If the reconsideration decision is that the member cannot or could not return home, a debt due
will be established against the member unless the decision is appealed pursuant to 441—Chapter
7. The appeal decision will determine the final outcome for the establishment of a debt due and
the period when the debt is established.
f. Debt collection.
(1) A nursing facility participating in the medical assistance program shall notify the IME
revenue collection unit upon the death of a member residing in the facility by submitting
Form 470-4331, Estate Recovery Program Nursing Home Referral.
(2) Upon receipt of Form 470-4331 or a report of a member’s death through other means, the
IME revenue collection unit will use Form 470-4339, Medical Assistance Debt Response, to
request a statement of the member’s assets from the member’s personal representative. The
representative shall sign and return Form 470-4339 indicating whether assets remain and, if so,
what the assets are and what higher priority expenses exist. EXCEPTION: The procedures in this
subparagraph are not necessary when a probate estate has been opened, because probate
procedures provide for an inventory, an accounting, and a final report of the estate.
g. Waiving the collection of the debt.
(1) The department shall waive the collection of the debt created under this subrule from the
estate of the member to the extent that collection of the debt would result in either of the
following:
1. Reduction in the amount received from the member’s estate by a surviving spouse or
by a surviving child who is under the age of 21, blind, or permanently and totally
disabled at the time of the member’s death.
2. Creation of an undue hardship for the person seeking a waiver of estate recovery.
Undue hardship exists when total household income is less than 200 percent of the
poverty level for a household of the same size, total household resources do not exceed
$10,000, and application of estate recovery would result in deprivation of food, clothing,
shelter, or medical care such that life or health would be endangered. For this purpose,
“income” and “resources” shall be defined as under the family medical assistance
program.



(2) To apply for a waiver of estate recovery due to undue hardship, the person shall provide a
written statement and supporting verification to the department within 30 days of the notice of
estate recovery pursuant to lowa Code section 633.425.

(3) The department shall determine whether undue hardship exists on a case-by-case basis.
Appeals of adverse decisions regarding an undue hardship determination may be filed in
accordance with 441—Chapter 7.

h. Amount waived.

If collection of all or part of a debt is waived pursuant to paragraph “g,” to the extent that the
person received the member’s estate, the amount waived shall be a debt due from the following:
(1) The estate of the member’s surviving spouse, upon the death of the spouse.

(2) The estate of the member’s surviving child who is blind or has a disability, upon the death of
the child.

(3) A surviving child who was under 21 years of age at the time of the member’s death, when the
child reaches the age of 21.

(4) The estate of a surviving child who was under 21 years of age at the time of the member’s
death, if the child dies before reaching the age of 21.

(5) The hardship waiver recipient, when the hardship no longer exists.

(6) The estate of the recipient of the undue hardship waiver, at the time of death of the hardship
waiver recipient.

i. Impact of asset disregard on debt due.

The estate of a member who is eligible for medical assistance under 441—subrule 75.5(5) shall
not be subject to a claim for medical assistance paid on the member’s behalf up to the amount of
the assets disregarded by asset disregard. Medical assistance paid on behalf of the member
before these conditions shall be recovered from the estate, regardless of the member’s having
purchased precertified or approved insurance.

j. Interest on debt.

Interest shall accrue on a debt due under this subrule at the rate provided pursuant to lowa

Code section 535.3, beginning six months after the death of a Medicaid member, the surviving
spouse, or the surviving child, or upon the child’s reaching the age of 21.

k. Reimbursement to county.

If a county reimburses the department for medical assistance provided under this subrule and the
amount of medical assistance is subsequently repaid through a medical assistance income trust or
a medical assistance special needs trust as defined in lowa Code Supplement chapter 633C, the
department shall reimburse the county on a proportionate basis.
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