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STATEMENT OF THE CASE 

On A u g u s t 4, 2006, K i r k S c h m i t t , EMS B u r e a u C h i e f , i s s u e d a 

N o t i c e o f P r o p o s e d A c t i o n - REVOCATION. A n i s a S m i t h 

( A p p e l l a n t ) t i m e l y a p p e a l e d t h e p r o p o s e d a c t i o n . A f t e r 

numerous c o n t i n u a n c e s b y b o t h p a r t i e s , t h e m a t t e r came on 

f o r a t e l e p h o n i c h e a r i n g on December 15, 2008. The h e a r i n g 

was CLOSED t o t h e p u b l i c . 

The A p p e l l a n t p a r t i c i p a t e d i n t h e h e a r i n g . H e a t h e r Adams, 

A s s i s t a n t A t t o r n e y G e n e r a l , r e p r e s e n t e d t h e D e p a r t m e n t o f 

P u b l i c H e a l t h . T e s t i m o n y was r e c e i v e d f r o m Joe F e r r e l l , 

E d u c a t i o n C o o r d i n a t o r and I n v e s t i g a t o r w i t h t h e D e p a r t m e n t 

o f P u b l i c H e a l t h . 

The f o l l o w i n g e x h i b i t s were a d m i t t e d i n t o t h e r e c o r d : 

Ex. 1: 
Ex. 2: 

Ex. 3: 

Ex. 4 : 

Ex. 5: 

Ex. 7: 

Ex. 8 : 

Ex. 9: 

Ex. 10 

N o t i c e o f P r o p o s e d A c t i o n : R e v o c a t i o n , 8/4/06; 

641 IAC 131.7; 

C e r t i f i c a t i o n I n f o r m a t i o n ; 

S m i t h v. Iowa D e p t . o f Human S e r v i c e s , 755 N.W.2d 

135 ( I o w a 2008) ; 

L e t t e r , F e r r e l l t o S m i t h , 5/24/06; 

Ex. 6: L e t t e r , C u t l e r t o F e r r e l l , 6/1/06; 

Iowa D e p t . o f I n s p e c t i o n s and A p p e a l s , 

C o m p r e h e n s i v e Abuse Memo, DHS R e g i s t r y No. 4 3 4 6 1 ; 

Iowa D e p t . o f I n s p e c t i o n s and A p p e a l s , 

C o m p r e h e n s i v e Abuse Memo, DHS R e g i s t r y No. 43462; 

L e t t e r , De Moss t o S m i t h , 2/3/06; 

R e q u e s t f o r H e a r i n g . 
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FINDINGS OF FACT 

The A p p e l l a n t was c e r t i f i e d as an EMT F i r s t R e s p onder w i t h 

t h e S t a t e o f I o w a . Her c e r t i f i c a t i o n e x p i r e d on September 

30, 2007. 

The A p p e l l a n t was a c e r t i f i e d n u r s i n g a s s i s t a n t (CNA). She 

was w o r k i n g i n a n u r s i n g f a c i l i t y i n 2005. A f t e r an 

i n v e s t i g a t i o n b y t h e D e p a r t m e n t o f Human S e r v i c e s a f o u n d e d 

d e p e n d e n t abuse r e p o r t was f i l e d a g a i n s t t h e A p p e l l a n t . 

The A p p e l l a n t f i l e d a r e p o r t w i t h t h e D e p a r t m e n t r e q u e s t i n g 

t h a t t h e f o u n d e d r e p o r t be expunged. The m a t t e r was h e a r d 

b y an a d m i n i s t r a t i v e l a w j u d g e and t h e r e q u e s t f o r 

expungment was d e n i e d . A f t e r an a p p e a l t o t h e D i r e c t o r o f 

t h e D e p a r t m e n t o f I n s p e c t i o n s and A p p e a l s was d e n i e d t h e 

case was a f f i r m e d b y t h e Iowa Supreme C o u r t i n S m i t h v .  

Iowa Dept. o f Human S e r v i c e s , 755 N.W.2d 135 ( I o w a 2008) . 

The a l l e g a t i o n s o f a d u l t abuse were f o u n d e d on s e x u a l 

e x p l o i t a t i o n . The a l l e g a t i o n was t h a t t h e A p p e l l a n t 

d e v e l o p e d a c l o s e r e l a t i o n s h i p w i t h r e s i d e n t E.M. He was 

o f t e n d e p r e s s e d so t h e A p p e l l a n t w o u l d s t o p i n t o t r y t o 

c h e e r h i m up. E.M. became v e r y a t t a c h e d t o t h e A p p e l l a n t 

and e x p r e s s e d h i s a f f e c t i o n f o r h e r v e r b a l l y and 

p h y s i c a l l y . 

P r e v i o u s l y t h e A p p e l l a n t t e s t i f i e d t h a t E.M. p u t h i s hand 

b e t w e e n h e r l e g s , on h e r i n n e r t h i g h . She t r i e d t o 

v e r b a l l y r e d i r e c t E.M. t o t a k e h i s han d away. The 

A p p e l l a n t b e l i e v e d t h a t i f she p h y s i c a l l y t o u c h e d M.E. t h i s 

c o u l d c o n s t i t u t e a d u l t abuse. On a n o t h e r o c c a s i o n E.M. 

t r i e d t o t o u c h h e r b r e a s t . 

On March 18, 2005, t h e A p p e l l a n t b r o u g h t h e r c o n c e r n s t o 

A.W., t h e D i r e c t o r o f N u r s i n g a t t h e f a c i l i t y . The 

A p p e l l a n t i n d i c a t e d t h a t E.M. was m a k i n g a d v a n c e s t o w a r d s 

h e r . A.W. t o l d h e r t o a v o i d any c o n t a c t w i t h E.M. A.W. 

t e s t i f i e d t h a t i n t h e p a s t a n o t h e r w o r k e r h a d s i m i l a r 

p r o b l e m s w i t h E.M. and was g i v e n t h e same a d v i c e . T h a t 

w o r k e r s t a y e d away f r o m E.M. and n e v e r r e p o r t e d any f u r t h e r 

i s s u e s . 

On March 20, 2005, t h e A p p e l l a n t was s c h e d u l e d t o w o r k a t 

t h e f a c i l i t y . She was n o t s c h e d u l e d , h owever, t o w o r k on 

E.M.'s h a l l a t t h e f a c i l i t y . The p r e v i o u s n i g h t some s t a f f 

h a d h e a r d a l l e g a t i o n s o f i n a p p r o p r i a t e a c t i v i t y b e t w e e n 
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E.M. and t h e A p p e l l a n t . Someone h e a r d E.M. t e l l t h e 

A p p e l l a n t , " T h a t was a good r o u n d . " Because o f t h i s t h e 

s t a f f was on t h e l o o k o u t f o r a n y t h i n g o c c u r r i n g b e t w e e n 

E.M. and t h e A p p e l l a n t . 

K.R., a LPN a t t h e f a c i l i t y , was w a l k i n g o u t s i d e E.M.'s 

room. K.R. h e a r d E.M. say "When a r e we g o i n g t o have n i g h t 

l i k e l a s t n i g h t ? " The A p p e l l a n t was g i g g l i n g . O t h e r s t a f f 

a r r i v e d a nd t h e y w a l k e d i n t o E.M.'s room t o g e t h e r . 

The A p p e l l a n t was s i t t i n g i n a r e c l i n i n g c h a i r w i t h h e r 

p e r c h e d up i n t h e a i r on E.M.'s w a l k e r . E.M. was s i t t i n g 

i n h i s w h e e l c h a i r n e x t t o h e r , f a c i n g t h e o t h e r way, w i t h 

h i s hands b e t w e e n t h e A p p e l l a n t ' s l e g s . When t h e s t a f f 

w a l k e d i n t h e room t h e A p p e l l a n t t o o k E.M.'s hand f r o m h e r 

i n n e r t h i g h a nd s a i d "No." 

The s t a f f i n t e r v e n e d and removed t h e A p p e l l a n t f r o m t h e 

room. E.M. became v e r y d i s t r a u g h t , s a y i n g i t was h i s f a u l t 

and n o t t h e A p p e l l a n t ' s . A f t e r t h e i n c i d e n t E.M. became 

more d e p r e s s e d , e x p r e s s i n g g u i l t t h a t he h a d c h e a t e d on h i s 

d e c e a s e d w i f e . 

Based upon t h e f o u n d e d a d u l t abuse i n c i d e n t , t h e D e p a r t m e n t 

o f I n s p e c t i o n s a nd A p p e a l s n o t i f i e d t h e A p p e l l a n t on 

F e b r u a r y 3, 2006, t h a t h e r Nurse A i d e / D i r e c t Care W o r k e r 

R e g i s t r y c a r d was no l o n g e r v a l i d . 

The D e p a r t m e n t i s s u e d a N o t i c e o f P r o p o s e d A c t i o n : 

R e v o c a t i o n t o t h e A p p e l l a n t on A u g u s t 4, 2006. The b a s i s o f 

t h e r e v o c a t i o n was t h a t t h e A p p e l l a n t engaged i n u n e t h i c a l 

c o n d u c t o r p r a c t i c e h a r m f u l t o t h e p u b l i c , engaged i n 

i m p r o p e r s e x u a l c o n t a c t w i t h a p a t i e n t , and h a v i n g 

d i s c i p l i n a r y a c t i o n t a k e n b y a l i c e n s i n g o r c e r t i f y i n g 

a u t h o r i t y o f a n o t h e r s t a t e . The A p p e l l a n t f i l e d a t i m e l y 

a p p e a l . 

The A p p e l l a n t t e s t i f i e d t h a t t h e r e i s a s h o r t a g e o f 

emergency m e d i c a l s e r v i c e s p e r s o n n e l i n h e r p a r t o f t h e 

s t a t e . She w a n t s t o s t i l l be an EMT as she l i k e s t o t a k e 

c a r e o f p e o p l e . She w o u l d n o t have f o u g h t as l o n g as h a r d 

as she d i d w i t h t h e a d u l t abuse case i f she was n o t 

i n n o c e n t . 
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CONCLUSIONS OF LAW 

The D e p a r t m e n t o f H e a l t h p r o p o s e d r e v o k i n g t h e A p p e l l a n t ' s 

EMT c e r t i f i c a t e . The a u t h o r i t y , f o r t h i s a c t i o n i s f o u n d i n 

Iowa Code s e c t i o n 147A.7. The r e l e v a n t s e c t i o n i s as 

f o l l o w s : 

147A.7 D e n i a l , s u s p e n s i o n o r r e v o c a t i o n o f 

c e r t i f i c a t e s - - h e a r i n g — a p p e a l . 

1 . The d e p a r t m e n t may deny an a p p l i c a t i o n f o r 

i s s u a n c e o r r e n e w a l o f an emergency m e d i c a l c a r e 

p r o v i d e r c e r t i f i c a t e , o r s u s p e n d o r r e v o k e t h e 

c e r t i f i c a t e when i t f i n d s t h a t t h e a p p l i c a n t o r 

c e r t i f i c a t e h o l d e r i s g u i l t y o f any o f t h e 

f o l l o w i n g a c t s o r o f f e n s e s : 

f . . . . e n g a g i n g i n u n e t h i c a l c o n d u c t o r 

p r a c t i c e h a r m f u l o r d e t r i m e n t a l t o t h e p u b l i c . 

P r o o f o f a c t u a l i n j u r y n e e d n o t be e s t a b l i s h e d . 

The D e p a r t m e n t o f P u b l i c H e a l t h has p r o m u l g a t e d 

a d m i n i s t r a t i v e r u l e s t o g o v e r n t h e d i s c i p l i n e o f emergency 

m e d i c a l c a r e p e r s o n n e l . The r u l e s p r o v i d e t h a t t h e 

" d e p a r t m e n t may deny an a p p l i c a t i o n f o r i s s u a n c e o r r e n e w a l 

o f an emergency m e d i c a l c a r e p r o v i d e r c e r t i f i c a t e , 

i n c l u d i n g s p e c i a l t y c e r t i f i c a t i o n s , o r p l a c e on p r o b a t i o n , 

o r i s s u e a c i t a t i o n a nd w a r n i n g , o r s u s p e n d o r r e v o k e t h e 

• c e r t i f i c a t e when i t f i n d s t h a t t h e a p p l i c a n t o r c e r t i f i c a t e 

h o l d e r has c o m m i t t e d any o f t h e f o l l o w i n g a c t s o r o f f e n s e s : 

f . . . e n g a g i n g i n u n e t h i c a l c o n d u c t o r 

p r a c t i c e h a r m f u l o r d e t r i m e n t a l t o t h e p u b l i c . 

P r o o f o f a c t u a l i n j u r y n e e d n o t be e s t a b l i s h e d . 

A c t s w h i c h may c o n s t i t u t e u n e t h i c a l c o n d u c t 

i n c l u d e , b u t a r e n o t l i m i t e d t o : 

(2) I m p r o p e r s e x u a l c o n t a c t w i t h o r 

m a k i n g s u g g e s t i v e , l e w d , 

l a s c i v i o u s o r i m p r o p e r r e m a r k s o r 

adv a n c e s t o a p a t i e n t o r 

c o w o r k e r . 
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p. An EMS p r o v i d e r s h a l l n o t s e x u a l l y h a r a s s a 

p a t i e n t , s t u d e n t , o r s u p e r v i s e e . S e x u a l 

h a r a s s m e n t i n c l u d e s s e x u a l a d v a n c e s , s e x u a l 

s o l i c i t a t i o n , r e q u e s t s f o r s e x u a l f a v o r s , and 

o t h e r v e r b a l o r p h y s i c a l c o n d u c t o f a s e x u a l 

n a t u r e . 

u. H a v i n g c e r t i f i c a t i o n t o p r a c t i c e emergency 

m e d i c a l c a r e s u s p e n d e d o r r e v o k e d , o r h a v i n g 

o t h e r d i s c i p l i n a r y a c t i o n t a k e n b y a l i c e n s i n g 

o r c e r t i f y i n g a u t h o r i t y o f a n o t h e r s t a t e , 

t e r r i t o r y o r c o u n t r y . . . . 

641 IAC 131.7 (2) . 

The A p p e l l a n t engaged i n u n e t h i c a l c o n d u c t when she engaged 

i n t h e s e x u a l l y - c h a r g e d c o n d u c t w i t h h e r p a t i e n t . T h i s 

r e s u l t e d i n a f o u n d e d a d u l t abuse r e p o r t t h a t was a f f i r m e d 

b y t h e Iowa Supreme C o u r t . T h i s c o n s t i t u t e s i m p r o p e r 

s e x u a l c o n t a c t w i t h a p a t i e n t . On t h i s b a s i s a l o n e t h e 

A p p e l l a n t ' s c e r t i f i c a t i o n can be r e v o k e d . 

The A p p e l l a n t ' s N u r s e A i d e / D i r e c t Care W o r k e r R e g i s t r y was 

a l s o c a n c e l e d . T h i s c o n s t i t u t e s d i s c i p l i n a r y a c t i o n t a k e n 

b y a n o t h e r l i c e n s i n g a u t h o r i t y . Based upon t h i s t h e 

D e p a r t m e n t c o u l d a l s o r e v o k e t h e A p p e l l a n t ' s c e r t i f i c a t i o n . 

These t w o g r o u n d s t a k e n t o g e t h e r r e q u i r e t h a t t h e 

A p p e l l a n t ' s EMT F i r s t R esponder c e r t i f i c a t i o n be r e v o k e d . 

DECISION 

I T I S t h e r e f o r e ORDERED t h a t t h e D e p a r t m e n t o f H e a l t h ' s 

p r o p o s e d REVOCATION o f t h e A p p e l l a n t ' s E M T - F i r s t Responder 

c e r t i f i c a t e # F-06-326-10 i s h e r e b y UPHELD. 

DATED THIS 2 6 t h DAY OF DECEMBER 2008. 

foYfn M. P r i e s t e r 

^ d i h i n i s t r a t i v e Law Judge 
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Cc: ANISA SMITH, CERTIFIED 

1310 2 3 r d STREET 

ELDORA I A 50627-1525 

HEATHER ADAMS, AAG 

JOE FERRELL, DPH 

LUCAS BUILDING 

KIRK SCHMITT, DPH 

5 t h FLOOR LUCAS BUILDING 

MEGGAN VAN GUNDY, DIA 

T h i s d e c i s i o n s h a l l be f i n a l , u n l e s s w i t h i n t e n 

(10) days f r o m t h e d a t e y o u r e c e i v e t h i s O r d e r , 

y o u o r any i n t e r e s t e d p a r t y a p p e a l t o t h e 

D i r e c t o r , D e p a r t m e n t o f P u b l i c H e a l t h , 6 t h F l o o r 

L u cas S t a t e O f f i c e B u i l d i n g , Des M o i n e s , I A 

50319, c l e a r l y s t a t i n g t h e g r o u n d s upon w h i c h 

s u c h a p p e a l i s b a s e d . 


