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On October 17, 2008, t h e Department o f P u b l i c Health-Emergency 
Medical S e r v i c e s Bureau (Department) i s s u e d a R e s c i s s i o n o f 
D e n i a l / N o t i c e o f Proposed A c t i o n - P r o b a t i o n t o J o e l W e i l e r 
( A p p e l l a n t ) , n o t i f y i n g him o f t h e Department's proposed a c t i o n 
on h i s a p p l i c a t i o n f o r EMS c e r t i f i c a t i o n . The A p p e l l a n t f i l e d a 
t i m e l y N o t i c e o f Appeal on November 13, 2008. An i n - p e r s o n 
h e a r i n g was h e l d b e f o r e A d m i n i s t r a t i v e Law Judge Margaret 
LaMarche on January 12, 2009 a t 2:00 p.m. A s s i s t a n t A t t o r n e y 
General Heather Adams r e p r e s e n t e d t h e Department. The A p p e l l a n t 
was r e p r e s e n t e d by a t t o r n e y H o l l y Logan. 

P r i o r t o t h e commencement o f t h e h e a r i n g , A p p e l l a n t moved f o r 
judgment as a m a t t e r o f .law, and t h e Department r e s i s t e d . The 
motion was not g r a n t e d a t t h a t t i m e , b u t t h e p a r t i e s were 
o f f e r e d t h e o p p o r t u n i t y t o f i l e b r i e f s on the l e g a l i s s u e s 
u n d e r l y i n g t h e mo t i o n . The A p p e l l a n t f i l e d h i s Post-Hearing 
B r i e f I n Support o f Moti o n f o r Judgment as a M a t t e r o f Law on 
January 20, 2009. The Department f i l e d i t s Resistance t o 
A p p e l l a n t ' s Motion f o r Judgment as a M a t t e r o f Law on January 
23, 2009. 1 

The r e c o r d i n c l u d e s t h e N o t i c e o f Telephone H e a r i n g - , t e s t i m o n y 
of t h e w i t n e s s e s , t h e b r i e f s , and th e f o l l o w i n g e x h i b i t s : 

THE RECORD 

Department E x h i b i t 1: 
Department E x h i b i t 2: N o t i c e o f Proposed 

P r o b a t i o n , 10/17/08 
N o t i c e o f Appeal, 11/11/08 
C e r t i f i c a t i o n I n f o r m a t i o n 

641 IAC 131.7 
A c t i o n : 

Department E x h i b i t 3: 
Department E x h i b i t 3: 

1 The Department's r e q u e s t f o r a one-day e x t e n s i o n t o f i l e ' i t s R e s i s t a n c e was 
g r a n t e d over A p p e l l a n t ' s o b j e c t i o n . 
" A p p e l l a n t ' s r e q u e s t f o r an i n - p e r s o n h e a r i n g was g r a n t e d . 
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Department E x h i b i t 4: 

Department E x h i b i t 5: 
Department E x h i b i t 6: 

Department E x h i b i t 7 
Department E x h i b i t 8 
Department E x h i b i t 9 

Department E x h i b i t 10 

Department E x h i b i t 11 

Department E x h i b i t 12 

A p p e l l a n t E x h i b i t A: 

A p p e l l a n t E x h i b i t B: 

A p p e l l a n t E x h i b i t C: 
A p p e l l a n t E x h i b i t D: 

A p p e l l a n t E x h i b i t E 
A p p e l l a n t E x h i b i t F 
A p p e l l a n t E x h i b i t G 
A p p e l l a n t E x h i b i t H 

A p p e l l a n t E x h i b i t I : 

A p p e l l a n t E x h i b i t J: 

A p p e l l a n t E x h i b i t K: 

A p p e l l a n t E x h i b i t L: 
A p p e l l a n t E x h i b i t M: 

L e t t e r , A p p e l l a n t t o P u b l i c 
H e a l t h , 9/5/08 
I n f o r m a t i o n from A p p e l l a n t , 6/2/08 
Complaint and A f f i d a v i t ; 
S entencing Memorandum; D e f e r r a l o f 
Judgment 
C r i m i n a l H i s t o r y I n f o r m a t i o n 
L e t t e r , Boyer t o Judge M a l l o y 
Order o f Discharge from D e f e r r e d 
Judgment Granted, 6/9/08 
N o t i c e o f Proposed A c t i o n : D e n i a l , 
7/7/08 
Appeal L e t t e r , 7/11/08 
N o t i c e o f Appeal, 7/14/08 
P r i o r A c t i o n s 

S t a t e v. Farmer, 234 NW2d 89 (Iowa 
1975) 
S t a t e Of Iowa Non-Law Enforcement 
Record Check Request 
A p p e l l a n t C r i m i n a l H i s t o r y 
Amended and S u b s t i t u t e d T r i a l 
I n f o r m a t i o n 
Sentencing Memorandum 
D e f e r r a l o f Judgment, 7/24/07 
P r o b a t i o n C o n t r a c t , 8/1/07 
L e t t e r , 5/12/08 (Boyer t o Judge 
M a l l o y ) 
Order o f Discharge from D e f e r r e d 
Judgment 
Correspondence, A p p e l l a n t t o 
Department, 6/2/08 
Department's Proposed A c t i o n s , 
7/7/08, 10/17/08 
Appeal L e t t e r s 
Iowa Code s e c t i o n s 907.1, 907.3 

FINDINGS OF FACT 

1. The A p p e l l a n t i s c u r r e n t l y a 2 1 - y e a r - o l d s e n i o r a t Iowa 
S t a t e m a j o r i n g i n N u t r i t i o n a l Science w i t h a pre-med f o c u s . The 
A p p e l l a n t i s an e x c e p t i o n a l s t u d e n t and i s a t t e n d i n g Iowa S t a t e 
on a N a t i o n a l M e r i t S c h o l a r s h i p . He e n t e r e d c o l l e g e w i t h 
sophomore s t a t u s i n t h e f a l l o f 2006 because he had earned 
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c o l l e g e c r e d i t w h i l e i n h i g h s c h o o l . (Testimony o f A p p e l l a n t ; 
Department E x h i b i t 6; A p p e l l a n t E x h i b i t E) 

2. Du r i n g t h e e a r l y morning hours o f March 31, 2007, t h e 
A p p e l l a n t r e c e i v e d a f r a n t i c c a l l f rom a c l o s e female f r i e n d 
( h e r e i n a f t e r , A) . A t o l d t h e A p p e l l a n t t h a t her new b o y f r i e n d 
( h e r e i n a f t e r , G) had j u s t punched her i n t h e f a c e . A and G 
l i v e d - i n t h e same co-ed d o r m i t o r y (dorm), and A asked t h e 
A p p e l l a n t i f she c o u l d come t o h i s dorm because she d i d not f e e l 
s a f e r e m a i n i n g i n her own room. I t was a p p r o x i m a t e l y 4:00 a.m., 
and t h e A p p e l l a n t and h i s roommate decided t o d r i v e across 
campus t o p i c k up A. When t h e y a r r i v e d , t h e y found A c r y i n g and 
s i t t i n g on t h e curb o u t s i d e her dorm. Her face was f l u s h e d and 
her makeup was r u n n i n g , but t h e A p p e l l a n t d i d not observe any 
i n j u r i e s . 

The A p p e l l a n t d i d not c a l l campus s e c u r i t y or t h e p o l i c e b u t 
d e c i d e d t h a t he wanted t o speak t o G b e f o r e t h e y l e f t . The 
A p p e l l a n t and h i s roommate knocked on t h e door o f G's dorm room. 
When G's roommate p a r t i a l l y opened t h e door, t h e A p p e l l a n t 
opened t h e door t h e r e s t o f t h e way, and t h e door a p p a r e n t l y 
made p h y s i c a l c o n t a c t w i t h G's roommate. The A p p e l l a n t t h e n 
s t r u c k G two or t h r e e times i n t h e head, c a u s i n g b r u i s i n g above 
h i s h a i r l i n e . 

G r e p o r t e d t h e a s s a u l t t o t h e p o l i c e , and t h e A p p e l l a n t was 
a r r e s t e d and charged w i t h B u r g l a r y i n t h e F i r s t Degree, a 
f e l o n y . A c c o r d i n g t o t h e A p p e l l a n t , A chose not t o f i l e a 
c r i m i n a l c o m p l a i n t a g a i n s t G because she d i d not want t o f u r t h e r 
upset G w h i l e t h e c r i m i n a l case was pending a g a i n s t t h e 
A p p e l l a n t . (Testimony of A p p e l l a n t ; A p p e l l a n t E x h i b i t E; 
Department E x h i b i t 6) 

3. On June 29, 2007, t h e charge a g a i n s t t h e A p p e l l a n t was 
amended t o A s s a u l t Causing B o d i l y I n j u r y , a s e r i o u s misdemeanor. 
( A p p e l l a n t E x h i b i t D) On J u l y 3, 2007, t h e A p p e l l a n t p l e d 
g u i l t y t o A s s a u l t Causing B o d i l y I n j u r y . The Court g r a n t e d 
A p p e l l a n t a d e f e r r e d judgment, 3 assessed a c i v i l p e n a l t y o f $315 

" A d e f e r r e d judgment i s a s e n t e n c i n g o p t i o n whereby b o t h t h e a d j u d i c a t i o n o f 
g u i l t and t h e - i m p o s i t i o n o f a sentence are d e f e r r e d by t h e c o u r t and whereby 
t h e c o u r t assesses a c i v i l p e n a l t y upon e n t r y o f t h e d e f e r r e d judgment. The 
c o u r t r e t a i n s t h e power t o pronounce judgment and impose sentence s u b j e c t t o 
t h e d e f e n d a n t ' s compliance w i t h c o n d i t i o n s s e t by t h e c o u r t as a r e q u i r e m e n t 
o f t h e d e f e r r e d judgment. Iowa Code s e c t i o n 907.1(1) (2007). 



DIA No. 
Page 4 

08DPHES017 

and c o u r t c o s t s , and p l a c e d him on p r o b a t i o n f o r a p e r i o d o f 18 
months, s u b j e c t t o c o n d i t i o n s t h a t i n c l u d e d p a r t i c i p a t i o n i n 
anger management programming. The Court a l s o o r d e r e d t h e 
A p p e l l a n t t o have no c o n t a c t w i t h G or h i s roommate. 
(Testimony o f A p p e l l a n t ; Department E x h i b i t 6; A p p e l l a n t 
E x h i b i t s D-G) 

4. I n or about May 2008, t h e A p p e l l a n t e n r o l l e d i n t h e EMT-
Basic course a t a l o c a l community c o l l e g e , i n p a r t because he 
wanted t o o b t a i n m e d i c a l e x p e r i e n c e t o s t r e n g t h e n h i s m e d i c a l 
s c h o o l a p p l i c a t i o n . The A p p e l l a n t hopes t o v o l u n t e e r w i t h t h e 
EMS s e r v i c e i n S t o r y C i t y . 

On May 19, 2008, t h e A p p e l l a n t completed an e l e c t r o n i c EMS 
c e r t i f i c a t i o n a p p l i c a t i o n form i n c o n n e c t i o n w i t h h i s course 
e n r o l l m e n t . Question number 3 on t h e a p p l i c a t i o n form asked t h e 
A p p e l l a n t i f he had been c o n v i c t e d , p l e d g u i l t y , or e n t e r e d a no 
c o n t e s t p l e a t o a misdemeanor or f e l o n y , e x c l u d i n g t r a f f i c 
o f f e n s e s w i t h f i n e s under $100. The a p p l i c a t i o n a d v i s e d him 
t h a t he needed t o r e p o r t t h e i n f o r m a t i o n even i f i t had been 
expunged. The A p p e l l a n t t r u t h f u l l y answered q u e s t i o n 3 "yes," 
which prompted a r e q u e s t f o r him t o p r o v i d e t h e Department 
f u r t h e r documentation. (Testimony o f Joe F e r r e l l ; A p p e l l a n t ; 
Department E x h i b i t 4) 

5. On June 2, 2008, t h e A p p e l l a n t p r o v i d e d a d d i t i o n a l 
i n f o r m a t i o n t o t h e Department. The A p p e l l a n t d i s c l o s e d h i s 
d e f e r r e d judgment f o r A s s a u l t Causing I n j u r y , as w e l l as two 
speeding t i c k e t s w i t h f i n e s o f more t h a n $100. The A p p e l l a n t 
p r o v i d e d copies o f t h e Complaint and A f f i d a v i t , Sentencing 
Memorandum, and D e f e r r a l o f Judgment f o r t h e a s s a u l t . The 
A p p e l l a n t r e p o r t e d t h a t h i s p r o b a t i o n o f f i c e r had a l r e a d y 
recommended t h a t t h e judge r e l e a s e him from p r o b a t i o n and 
expunge h i s c r i m i n a l r e c o r d . (Testimony of Joe F e r r e l l ; 
Department E x h i b i t s 5, 6) 

6. Joe F e r r e l l i s t h e Department's EMS R e g u l a t i o n Manager and 
i s r e s p o n s i b l e f o r o v e r s e e i n g t h e c e r t i f i c a t i o n o f EMS p r o v i d e r s 
i n t h e s t a t e of Iowa. On June 2, 2008, Mr. F e r r e l l o b t a i n e d 
r e c o r d s of t h e A p p e l l a n t ' s d e f e r r e d judgment t h r o u g h Iowa Courts 
O n l i n e and v e r i f i e d t h e A p p e l l a n t ' s p l e a t o A s s a u l t Causing 
B o d i l y I n j u r y and t h e terms of h i s d e f e r r e d judgment. 
(Testimony of Joe F e r r e l l ; Department E x h i b i t 7) 
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7. On or about June 6, 2008, t h e A p p e l l a n t p r o v i d e d Joe 
F e r r e l l w i t h a copy o f a May 12, 2008 memorandum from h i s 
p r o b a t i o n o f f i c e r t o D i s t r i c t A s s o c i a t e Judge James B. M a l l o y . 
The memorandum i n f o r m e d t h e judge t h a t t h e A p p e l l a n t had been a 
c l i e n t o f t h e Center f o r C r e a t i v e J u s t i c e s i n c e J u l y 23, 2007, 
had p a i d a l l c o u r t c o s t s and p r o b a t i o n s u p e r v i s i o n f e e s , and had 
completed anger management c l a s s e s . The p r o b a t i o n o f f i c e r 
r e q u e s t e d A p p e l l a n t ' s r e l e a s e from c o n d i t i o n s o f p r o b a t i o n . 
(Testimony o f Joe F e r r e l l ; A p p e l l a n t ; Department E x h i b i t 8) 

At h e a r i n g , t h e A p p e l l a n t e x p l a i n e d t h a t t h e anger management 
c l a s s met f o r two hours a week over a s i x week p e r i o d and 
i n c l u d e d b o t h w r i t t e n m a t e r i a l (a' book) and c l a s s d i s c u s s i o n . 
The A p p e l l a n t b e l i e v e s t h a t he l e a r n e d a l o t from t a k i n g t h e 
course. (Testimony o f A p p e l l a n t ) 

8. The A p p e l l a n t completed b o t h t h e classroom and c l i n i c a l 
p o r t i o n o f h i s EMT-B course b e f o r e t h e i n s t r u c t o r i n f o r m e d him 
t h a t t h e r e was a problem w i t h h i s c e r t i f i c a t i o n a p p l i c a t i o n . As 
of t h e date o f t h e h e a r i n g , t h e A p p e l l a n t had been approved t o 
t a k e t h e c e r t i f i c a t i o n e x a m i n a t i o n b u t had not y e t tak e n i t . 
(Testimony o f A p p e l l a n t ) 

9. On J u l y 7, 2008, t h e Department i s s u e d a N o t i c e o f Proposed 
A c t i o n - D e n i a l o f c e r t i f i c a t i o n t o t h e A p p e l l a n t by c e r t i f i e d 
m a i l , r e t u r n r e c e i p t r e q u e s t e d . The N o t i c e c i t e d t h e f o l l o w i n g 
as t h e b a s i s f o r t h e d e n i a l : 

Knowingly making misleading, deceptive, untrue or 
fraudulent representations in the practice of the 

- profession or engaging in unethical conduct or 
practice harmful or detrimental to the public. Proof 
of actual injury need not be established. Iowa Code 
section 147A.7(l)f and IAC 641-131. 7 (2) f. 

Violating a statute of this state, or the United 
States without regard to its designation as either a 
felony or a misdemeanor, which relates to the , 
provision of emergency medical care, including but not 
limited to a crime involving dishonesty, fraud, theft, 
embezzlement, controlled substances, substance abuse, 
assault, sexual misconduct, or homicide. A copy of 
the record of conviction or plea of guilty is 
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conclusive evidence of the violation. Iowa Code 
section 147A.7(l)j and IAC 641-131. 7 (2) t. 

The f o l l o w i n g has l e d t o t h i s n o t i c e : 
On July 24, 2007, you were convicted of assault 
causing bodily injury. 

(Department E x h i b i t 10; A p p e l l a n t E x h i b i t J) On J u l y 14, 2008, 
t h e A p p e l l a n t f i l e d an Appeal from t h e proposed d e n i a l o f h i s 
c e r t i f i c a t i o n . (Department E x h i b i t 11; A p p e l l a n t E x h i b i t L) 

10. On or about J u l y 16, 2008, t h e A p p e l l a n t p r o v i d e d t h e 
Department w i t h a copy o f t h e June 9, 2008 c o u r t o r d e r g r a n t i n g 
h i s r e q u e s t f o r d i s c h a r g e from p r o b a t i o n w i t h o u t e n t r y o f 
judgment. F o l l o w i n g a r e v i e w o f t h i s o r d e r and c o n s i d e r a t i o n o f 
th e c i r c u m s t a n c e s o f t h e a s s a u l t , t h e EMS Bureau C h i e f d e c i d e d 
t o g r a n t t h e A p p e l l a n t ' s a p p l i c a t i o n f o r c e r t i f i c a t i o n b u t t o 
pl a c e him on p r o b a t i o n f o r a p e r i o d o f one year from t h e date o f 
h i s c e r t i f i c a t i o n . On October 17, 2008, t h e Department i s s u e d a 
R e s c i s s i o n o f D e n i a l / N o t i c e o f Proposed A c t i o n P r o b a t i o n t o t h e 
A p p e l l a n t by r e s t r i c t e d c e r t i f i e d m a i l , r e t u r n r e c e i p t 
r e q u e s t e d . T h i s n o t i c e i n c l u d e d t h e i d e n t i c a l l e g a l and f a c t u a l 
b a s i s f o r t h e proposed p r o b a t i o n as t h e N o t i c e o f D e n i a l i s s u e d 
on J u l y 7, 2008. (Department E x h i b i t s 9, 2; Testimony o f Joe 
F e r r e l l ) 

CONCLUSIONS OF LAW 

The A p p e l l a n t a s s e r t s t h a t t h e Department l a c k s l e g a l a u t h o r i t y 
t o i s s u e h i s c e r t i f i c a t i o n on p r o b a t i o n because a d e f e r r e d 
judgment i s not a c o n v i c t i o n . The A p p e l l a n t f u r t h e r a s s e r t s 
t h a t t h e Department f a i l e d t o p r o v i d e s u f f i c i e n t n o t i c e t h a t i t s 
proposed a c t i o n was n o t based s o l e l y on t h e A p p e l l a n t ' s 
" c o n v i c t i o n " b u t was a l s o based on u n e t h i c a l conduct and/or 
v i o l a t i o n o f a s t a t u t e which r e l a t e s t o t h e p r a c t i c e o f 
emergency m e d i c a l c a r e . 

I. Legal Authority of the Department to Deny Applications for 
EMS Certification or to Place Certifications on Probation For 
Unethical Conduct and Violation of Statute Related to EMS 
Practice. 

A. Statutory Authority 
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Pursuant t o Iowa Code s e c t i o n 147A.7(1)(2007), t h e Department 
may deny an a p p l i c a t i o n f o r issuance or renewal o f an emergency 
m e d i c a l care p r o v i d e r c e r t i f i c a t e , or suspend or revoke t h e 
c e r t i f i c a t e when i t f i n d s t h a t t h e a p p l i c a n t or c e r t i f i c a t e 
h o l d e r has committed any of t h e f o l l o w i n g a c t s or o f f e n s e s : 

• Knowingly making m i s l e a d i n g , d e c e p t i v e , u n t r u e or 
f r a u d u l e n t r e p r e s e n t a t i o n i n t h e p r a c t i c e o f a p r o f e s s i o n 
or engaging i n u n e t h i c a l conduct or p r a c t i c e h a r m f u l or 
d e t r i m e n t a l t o t h e p u b l i c . Proof o f a c t u a l i n j u r y need n o t 
'be e s t a b l i s h e d . 4 

• V i o l a t i n g a s t a t u t e o f t h i s s t a t e , another s t a t e , or t h e 
U n i t e d S t a t e s , w i t h o u t r e g a r d t o i t s d e s i g n a t i o n as e i t h e r 
a f e l o n y or misdemeanor, which r e l a t e s t o t h e p r a c t i c e o f 
an emergency m e d i c a l care p r o v i d e r . A copy o f t h e r e c o r d 
of c o n v i c t i o n or p l e a o f g u i l t y i s c o n c l u s i v e evidence o f 
t h e v i o l a t i o n . 5 

The l e g i s l a t u r e has d i r e c t e d t h e Department t o adopt r u l e s 
p e r t a i n i n g t o t h e e x a m i n a t i o n and c e r t i f i c a t i o n o f emergency 
medical' care p r o v i d e r s . 6 The Department has adopted r u l e s a t 
641 IAC c h a p t e r 131. 

B. Administrative Regulations 

641 IAC 131.7(2) p r o v i d e s , i n r e l e v a n t p a r t , t h a t t h e Department 
may deny an a p p l i c a t i o n f o r issuance or renewal o f an emergency 
m e d i c a l care p r o v i d e r c e r t i f i c a t e , i n c l u d i n g endorsement, or 
p l a c e on p r o b a t i o n , or i s s u e a c i t a t i o n and warning, or suspend 
or revoke a c e r t i f i c a t e when i t f i n d s t h a t t h e a p p l i c a n t or 
c e r t i f i c a t e h o l d e r has committed any o f t h e f o l l o w i n g a c t s or 
o f f e n s e s : 

f. ...Knowingly making m i s l e a d i n g , d e c e p t i v e , u n t r u e o r 
f r a u d u l e n t r e p r e s e n t a t i o n i n t h e p r a c t i c e o f a p r o f e s s i o n 
or engaging i n u n e t h i c a l conduct or p r a c t i c e h a r m f u l or 
d e t r i m e n t a l t o t h e p u b l i c . Proof o f a c t u a l i n j u r y need not 
be e s t a b l i s h e d . Acts which may c o n s t i t u t e u n e t h i c a l 
conduct i n c l u d e , b u t are not l i m i t e d t o : 
(1) V e r b a l l y or p h y s i c a l l y abusing a p a t i e n t or coworker. 

4 Iowa Code s e c t i o n 147A.7(1) ( f ) (2007) 
5 Iowa Code s e c t i o n 147A.7(1) ( j ) (2007) 
6 Iowa Code s e c t i o n 1 4 7 A . 4 ( 2 ) ( 2 0 0 7 ) . 
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(2) Improper sexual c o n t a c t w i t h or making s u g g e s t i v e , 
lewd, l a s c i v i o u s or improper remarks or advances t o a 
p a t i e n t or co-worker. 
(3) B e t r a y a l o f a p e r s o n a l c o n f i d e n c e . 
(4) Engaging i n a p r o f e s s i o n a l c o n f l i c t o f i n t e r e s t . 
(5) F a l s i f i c a t i o n o f m e d i c a l r e c o r d s . 

t . V i o l a t i n g a s t a t u t e o f t h i s s t a t e , a n o t h e r s t a t e , or 
t h e U n i t e d S t a t e s , w i t h o u t r e g a r d t o i t s d e s i g n a t i o n as 
e i t h e r a f e l o n y or misdemeanor, which r e l a t e s t o t h e 
p r a c t i c e o f an emergency m e d i c a l c a r e , i n c l u d i n g b u t not 
l i m i t e d t o a crime i n v o l v i n g d i s h o n e s t y , f r a u d , t h e f t , 
embezzlement, c o n t r o l l e d substances, substance abuse, 
a s s a u l t , sexual abuse, s e x u a l misconduct, or homicide. A 
copy o f t h e r e c o r d o f c o n v i c t i o n or p l e a o f g u i l t y i s 
c o n c l u s i v e evidence o f t h e v i o l a t i o n . 

II. Notice Requirements 

N o t i c e o f d e n i a l , issuance o f a c i t a t i o n and warn i n g , p r o b a t i o n , 
suspension or r e v o c a t i o n s h a l l be e f f e c t e d i n accordance w i t h 
t h e r e q u i r e m e n t s o f Iowa Code s e c t i o n 17A.12. N o t i c e t o t h e 
a l l e g e d v i o l a t o r o f d e n i a l , p r o b a t i o n , suspension or r e v o c a t i o n 
s h a l l be served by c e r t i f i e d m a i l , r e t u r n r e c e i p t r e q u e s t e d , or 
by p e r s o n a l s e r v i c e . 7 The A p p e l l a n t was p r o p e r l y served w i t h t h e 
N o t i c e o f Proposed A c t i o n - P r o b a t i o n by r e s t r i c t e d c e r t i f i e d 
m a i l . Iowa Code s e c t i o n 17A.12(2)"c" and "d" p r o v i d e s t h a t a 
n o t i c e s h a l l i n c l u d e a r e f e r e n c e t o t h e p a r t i c u l a r s e c t i o n s o f 
t h e s t a t u t e s and r u l e s i n v o l v e d and a s h o r t and p l a i n statement 
o f t h e m a t t e r s a s s e r t e d . 

At h e a r i n g , t h e A p p e l l a n t a s s e r t e d t h a t t h e Department f a i l e d t o 
p r o v i d e p r o p e r n o t i c e t h a t i t s proposed a c t i o n • was not based 
s o l e l y on t h e a l l e g a t i o n t h a t t h e A p p e l l a n t had been c o n v i c t e d 
o f A s s a u l t Causing B o d i l y I n j u r y b u t was a l s o based on 
a l l e g a t i o n s o f u n e t h i c a l conduct and v i o l a t i o n o f a s t a t u t e 
r e l a t e d t o emergency me d i c a l s e r v i c e s . However, t h e N o t i c e o f 
Proposed A c t i o n - P r o b a t i o n c l e a r l y a p p r i s e d t h e A p p e l l a n t o f t h e 
two s t a t u t e s and two r u l e s upon which t h e a c t i o n was b e i n g 
t a k e n , as w e l l as t h e Department's a s s e r t i o n t h a t t h e a p p e l l a n t 
was c o n v i c t e d o f A s s a u l t Causing B o d i l y I n j u r y on J u l y 24, 2007. 

641 IAC 131.12 (6) 
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The' s t a t u t e and t h e Department's r u l e s c l e a r l y p r o v i d e t h a t 
a c t i o n may be t a k e n f o r violation o f a s t a t u t e and t h a t a r e c o r d 
o f c o n v i c t i o n or p l e a o f g u i l t y i s c o n c l u s i v e evidence o f t h e 
violation. T h e r e f o r e , t he A p p e l l a n t had c l e a r n o t i c e t h a t e n t r y 
o f a g u i l t y p l e a would c o n s t i t u t e a v i o l a t i o n . I n a d d i t i o n , t h e 
c e r t i f i c a t i o n a p p l i c a t i o n a d v i s e d t h e A p p e l l a n t t h a t he must 
d i s c l o s e c o n v i c t i o n s , even i f t h e y have been expunged. I f t h e 
A p p e l l a n t was u n c l e a r as t o t h e l e g a l or f a c t u a l grounds s t a t e d 
i n t h e N o t i c e o f Proposed A c t i o n , he c o u l d have r e q u e s t e d a more 
s p e c i f i c statement from t h e Department. 8 The A p p e l l a n t was 
p r o v i d e d p r o p e r n o t i c e o f t h e b a s i s f o r t h e Department's 
proposed a c t i o n . 

III. Violation of Statute Related fo Provision of Emergency 
Medical Care 

The preponderance of t h e evidence e s t a b l i s h e d t h a t t h e A p p e l l a n t 
has v i o l a t e d a s t a t u t e t h a t r e l a t e s t o t h e p r o v i s i o n o f 
emergency m e d i c a l care, i n v i o l a t i o n o f Iowa Code s e c t i o n 
147A. 7 (1) ( j ) and 641 IAC 1 3 1 . 7 ( 2 ) " t . " A s s a u l t i s one of t h e 
crimes s p e c i f i c a l l y l i s t e d i n 641 IAC 131.7 (2) "t" as a crime 
t h a t i s r e l a t e d t o t h e p r o v i s i o n o f emergency m e d i c a l care. 
The s t a t u t e and t h e r u l e b o t h e x p l i c i t l y p r o v i d e t h a t a copy o f 
th e r e c o r d o f t h e g u i l t y p l e a i s c o n c l u s i v e evidence o f t h e 
v i o l a t i o n . The A p p e l l a n t admits t h a t he e n t e r e d a g u i l t y p l e a 
t o A s s a u l t Causing B o d i l y I n j u r y , i n v i o l a t i o n o f Iowa Code 
s e c t i o n 7 0 8 . 2 ( 2 ) , on J u l y 3, 2007. This i s a l l t h a t i s r e q u i r e d 
t o e s t a b l i s h t h e v i o l a t i o n o f Iowa Code s e c t i o n 1 4 7 A . 7 ( 1 ) ( j ) and 
641 IAC 131.7 ( 2 ) " t . " A f i n a l judgment i s not r e q u i r e d . 

C i t i n g S t a t e v. Farmer, 234 NW2d 89 (Iowa 1975) and Iowa Code 
s e c t i o n s 907.1 and 907.3(2007), t h e A p p e l l a n t argues t h a t i t i s 
b l a c k l e t t e r law t h a t a d e f e r r e d judgment i s not a c o n v i c t i o n 
and suggests t h a t unless t h e Department i s p r e c l u d e d from 
c o n s i d e r i n g a d e f e r r e d judgment i n making i t s c e r t i f i c a t i o n 
d e c i s i o n s , t h e n t h e f u n c t i o n and purpose o f t h e d e f e r r e d 
judgment s t a t u t e i s f r u s t r a t e d . However, subsequent case law 
from t h e Iowa Supreme Court r e f u t e s t h i s premise by r e c o g n i z i n g 
t h a t d e f e r r e d judgments may c o n s t i t u t e c o n v i c t i o n s f o r c e r t a i n 
purposes. 

Iowa Code s e c t i o n 1 7 A . 1 2 ( 2 ) ( d ) ( 2 0 0 7 ) 
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I n S c h i l l i n g v. Iowa Department o f T r a n s p o r t a t i o n , 646 N.W.2d 69 
(Iowa 2002), t h e Iowa Supreme Court examined whether a d e f e r r e d 
judgment f o r e l u d i n g a law enforcement v e h i c l e c o n s t i t u t e d a 
f i n a l c o n v i c t i o n , t h e r e b y r e q u i r i n g t h e Department o f 
T r a n s p o r t a t i o n t o revoke S c h i l l i n g ' s d r i v e r ' s l i c e n s e . The 
Court s t a t e d t h a t t h e word " c o n v i c t i o n " i s s u b j e c t t o v a r i o u s 
i n t e r p r e t a t i o n s and q u o t i n g from S t a t e v. Kluesner, 389 N.W.2d 
370, 372 (Iowa 1986), s t a t e d , i n r e l e v a n t p a r t : 

[ T ] e c h n i c a l l y t h e word means t h e f i n a l consummation o f 
the p r o s e c u t i o n a g a i n s t t h e accused i n c l u d i n g t h e 
judgment or sentence r e n d e r e d pursuant t o an 
as c e r t a i n m e n t o f h i s g u i l t . 

I n i t s g e n e r a l and p o p u l a r sense and f r e q u e n t l y i n 
i t s o r d i n a r y l e g a l sense, t h e word ^ c o n v i c t i o n ' i s 
used i n t h e sense o f e s t a b l i s h m e n t of g u i l t p r i o r t o 
and i n d e p e n d e n t l y o f judgment and sentence by a 
v e r d i c t o f g u i l t y or p l e a o f g u i l t y . 

While we have c o n s t r u e d t h e word " c o n v i c t i o n " t o have 
a r e l a t i v e l y narrow and t e c h n i c a l meaning where i t 
appears i n s t a t u t e s used t o enhance punishment, we 
have accepted a broader d e f i n i t i o n when p r o t e c t i o n o f 
the p u b l i c has been a t s t a k e . 

64 6 N.W.2d a t 71. I n S c h i l l i n g , t h e Court f u r t h e r h e l d t h a t i f 
th e r e v o c a t i o n s t a t u t e was p r o t e c t i v e i n n a t u r e , a c o n v i c t i o n 
e x i s t s i f t h e f o l l o w i n g elements are e s t a b l i s h e d : 

1) A judge or j u r y has found t h e defendant g u i l t y , or t h e 
defendant has e n t e r e d a p l e a o f g u i l t y ; 

2) The c o u r t has o r d e r e d some form o f punishment, p e n a l t y , or 
r e s t r a i n t on t h e person's l i b e r t y t o be imposed; 

3) A judgment o f g u i l t y may be e n t e r e d i f t h e person v i o l a t e s 
t h e terms o f p r o b a t i o n or f a i l s t o comply w i t h t h e 
req u i r e m e n t s o f t h e c o u r t ' s o r d e r ; and 

4) The c o n v i c t i o n has become f i n a l . A c o n v i c t i o n i s f i n a l i f 
the defendant ' has exhausted or waived any p o s t o r d e r 
c h a l l e n g e . 

646 N.W.2d a t 73. A broad d e f i n i t i o n o f " c o n v i c t i o n " was 
a p p r o p r i a t e i n S c h i l l i n g because .the d r i v e r ' s l i c e n s e r e v o c a t i o n 
s t a t u t e i s designed f o r t h e p r o t e c t i o n o f t h e p u b l i c , not f o r 
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punishment. The Court f u r t h e r found t h a t a l l f o u r elements were 
s a t i s f i e d because: 

1) S c h i l l i n g p l e d g u i l t y , 
2) The c o u r t imposed a r e s t r a i n t on S c h i l l i n g ' s l i b e r t y 
by r e q u i r i n g him t o abide by t h e terms o f h i s d e f e r r e d 
judgment agreement, 
3) Under t h e d e f e r r e d judgment o r d e r and Iowa Code 
s e c t i o n 907.1, a judgment o f g u i l t or ord e r o f contempt may 
be e n t e r e d i f S c h i l l i n g v i o l a t e s t h e terms o f h i s 
p r o b a t i o n , and 
4) S c h i l l i n g ' s c o n v i c t i o n had become f i n a l because he i s 
not e n t i t l e d t o appeal t h e or d e r s i n c e t h e r e i s no judgment 
from which t o appeal. 

I d . 

Emergency Me d i c a l S e r v i c e s p r o v i d e r c e r t i f i c a t i o n laws a l s o 
serve p r i m a r i l y t o p r o t e c t t h e p u b l i c and not t o pu n i s h 
a p p l i c a n t s or p r o v i d e r s . I n i t s c a p a c i t y o f r e g u l a t i n g 
emergency m e d i c a l p r o v i d e r s and s e r v i c e s , t h e Department's EMS 
Bureau c o n s t i t u t e s a p r o f e s s i o n a l l i c e n s i n g board. Iowa Code 
s e c t i o n 272C.1(6)"ad." The purpose and m i s s i o n o f t h e 272C 
p r o f e s s i o n a l l i c e n s i n g boards i s t o p r o t e c t t h e p u b l i c by 
e n s u r i n g competency and e t h i c a l p r a c t i c e on t h e p a r t o f t h e 
h e a l t h care p r o v i d e r s r e g u l a t e d by those boards. See Doe v. 
Iowa Board o f Med i c a l Examiners, 733 N.W.2d 705, 712 (Iowa 
2007); Burns v. Board o f N u r s i n g , 495 N.W.2d 698, 701 (Iowa 
1993) . 

The A p p e l l a n t ' s d e f e r r e d judgment f o r A s s a u l t To Commit B o d i l y 
I n j u r y s a t i s f i e s each o f t h e f o u r elements o u t l i n e d by t h e Iowa 
Supreme Court i n S c h i l l i n g : 

1) A p p e l l a n t p l e d g u i l t y , 
2) The c o u r t r e s t r a i n e d A p p e l l a n t ' s l i b e r t y by p l a c i n g him 
on p r o b a t i o n f o r 18 months and r e q u i r e d him t o comply w i t h 
h i s d e f e r r e d judgment c o n t r a c t , i n c l u d i n g payment of a 
c i v i l p e n a l t y , c o u r t c o s t s , p a r t i c i p a t i o n i n anger 
management c l a s s e s , and compliance w i t h t h e no c o n t a c t 
o r d e r s , 
3) F a i l u r e t o comply w i t h t h e terms o f p r o b a t i o n c o u l d have 
r e s u l t e d i n a f i n a l judgment b e i n g e n t e r e d , and 
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4) The A p p e l l a n t was not e n t i t l e d t o appeal t h e d e f e r r e d 
judgment o r d e r so t h e c o n v i c t i o n was f i n a l . 

T h e r e f o r e , t h e f a c t t h a t t h e A p p e l l a n t was g r a n t e d a d e f e r r e d 
judgment and t h e f a c t t h a t t h e d e f e r r e d judgment was expunged 
p r i o r t o t h e issuance o f t h e N o t i c e o f Proposed A c t i o n 
P r o b a t i o n , does n o t p r e v e n t t h e EMS Bureau from c o n s i d e r i n g t h e 
d e f e r r e d judgment as a c o n v i c t i o n i n making c e r t i f i c a t i o n 
d e c i s i o n s . 

IV. Unethical Conduct 

The Department a l s o a l l e g e s t h a t t h e A p p e l l a n t ' s a s s a u l t o f G 
c o n s t i t u t e d u n e t h i c a l conduct, p u r s u a n t t o Iowa Code s e c t i o n 
1 4 7 A . 7 ( l ) " f " and 641 IAC 131.7 ( 2 ) " f . " 641 IAC 1 3 1 . 7 ( 2 ) " f " 
p r o v i d e s a n o n - e x c l u s i v e l i s t o f f i v e a c t s which may c o n s t i t u t e 
u n e t h i c a l conduct, a l l o f which i n v o l v e p r o f e s s i o n a l p r a c t i c e i n 
some way. A l t h o u g h t h e l i s t i s n o n - e x c l u s i v e , t h e f a c t s o f t h e 
A p p e l l a n t ' s a s s a u l t of" G do not appear" t o f i t w i t h i n t h e r u b r i c 
of u n e t h i c a l conduct, except i n t h e most g e n e r a l sense t h a t a l l 
i l l e g a l a c t i v i t y i s u n e t h i c a l . The Department f a i l e d t o 
e s t a b l i s h , by a preponderance of t h e evidence, t h a t t h e 
A p p e l l a n t ' s d e f e r r e d judgment f o r A s s a u l t Causing B o d i l y I n j u r y 
c o n s t i t u t e d u n e t h i c a l conduct, i n v i o l a t i o n o f Iowa Code s e c t i o n 
1 4 7 A . 7 ( l ) " f " and 641 IAC 1 3 1 . 7 ( 2 ) " f . " 

V. Probation Proposal 

The A p p e l l a n t argues t h a t s i n c e he has s a t i s f i e d a l l o f t h e 
c o n d i t i o n s o f h i s d e f e r r e d judgment, i n c l u d i n g t h e c o m p l e t i o n o f 
t h e anger management c l a s s e s , t h e Department's proposed 
p r o b a t i o n i s unnecessary and unwarranted. Joe F e r r e l l e x p l a i n e d 
t h e Department's r a t i o n a l e f o r i t s p r o p o s a l t o g r a n t A p p e l l a n t 
c e r t i f i c a t i o n s u b j e c t t o a one year p e r i o d o f p r o b a t i o n . EMS 
p r o v i d e r s work i n a unique h i g h s t r e s s environment w i t h m i n i m a l 
s u p e r v i s i o n . They may be c a l l e d t o respond t o s i t u a t i o n s 
i n v o l v i n g domestic abuse or a s s a u l t . I t i s t h e r e f o r e e s s e n t i a l 
f o r EMS p r o v i d e r s t o have good c r i t i c a l t h i n k i n g s k i l l s , 
judgment, and impulse c o n t r o l . A r e c e n t a s s a u l t r e f l e c t s p o o r l y 
on t h e A p p e l l a n t ' s c r i t i c a l t h i n k i n g , judgment, and impulse 
c o n t r o l . . I n a d d i t i o n , i t i s i m p o r t a n t f o r t h e p u b l i c t o have 
c o n f i d e n c e t h a t EMS p r o v i d e r s c e r t i f i e d by t h e Department are 
t r u s t w o r t h y and w i l l behave i n an a p p r o p r i a t e manner i n 
s t r e s s f u l s i t u a t i o n s . The Department b e l i e v e s i t would r e f l e c t 
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p o o r l y on t h e Department i f a person w i t h A p p e l l a n t ' s r e c e n t 
h i s t o r y o f a s s a u l t i s c e r t i f i e d as an EMS p r o v i d e r w i t h o u t any 
s u p e r v i s i o n or o v e r s i g h t . 

To h i s c r e d i t , t h e A p p e l l a n t acknowledges t h a t he e x e r c i s e d poor 
judgment when he a s s a u l t e d G and acknowledges t h a t he b e n e f i t t e d 
from t h e anger management c l a s s e s . The A p p e l l a n t has l e a r n e d an 
i m p o r t a n t l e s s o n from t h i s u n f o r t u n a t e i n c i d e n t , and i t i s 
l i k e l y t h a t he w i l l c o n t r o l h i s temper and conduct h i m s e l f 
a p p r o p r i a t e l y i n t h e f u t u r e . N e v e r t h e l e s s g i v e n t h e recency o f 
th e a s s a u l t c a u s i n g b o d i l y i n j u r y and t h e Department's 
o b l i g a t i o n t o p r o t e c t t h e p u b l i c i t i s reasonable t o p l a c e t h e 
A p p e l l a n t ' s on p r o b a t i o n , i n o r d e r t o a l l o w 
some a d d i t i o n a l o v e r s i g h t d u r i n g h i s f i r s t year as an EMT. 

IT IS THEREFORE ORDERED t h a t t h e N o t i c e o f Proposed A c t i o n -
P r o b a t i o n , i s s u e d by t h e department t o A p p e l l a n t J o e l W e i l e r on 
October 17, 2008, i s hereby AFFIRMED. 

Dated t h i s 2nd day of February, 2009. 

Margaret LaMarche 
A d m i n i s t r a t i v e Law Judge 
Iowa Department o f I n s p e c t i o n s and Appeals 
D i v i s i o n of A d m i n i s t r a t i v e Hearings 
Wallace S t a t e O f f i c e B u i l d i n g - T h i r d F l o o r 
Des Moines, Iowa 50319 

cc: H o l l y Logan 
BELIN LAMSON McCORMICK ZUMBACH FLYNN 
666 Walnut S t r e e t , S u i t e 2000 
Des Moines, IA 50309-3989 (CERTIFIED) 

Heather Adams, A s s i s t a n t A t t o r n e y General 
Hoover S t a t e O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 (LOCAL) 

K i r k Schmitt,' Department o f P u b l i c H e a l t h 
Lucas S t a t e O f f i c e B u i l d i n g 
Des Moines, Iowa 50319 (LOCAL) 

ORDER 
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T h i s proposed d e c i s i o n and o r d e r becomes t h e department's f i n a l 
agency a c t i o n w i t h o u t f u r t h e r p r o c e e d i n g s t e n days a f t e r i t i s 
r e c e i v e d by t h e a g g r i e v e d p a r t y u n l e s s an appeal t o t h e d i r e c t o r 
o f t h e Department o f P u b l i c H e a l t h i s t a k e n as p r o v i d e d i n 
s u b r u l e . 131.12(11). Any appeal t o t h e d i r e c t o r f o r re v i e w o f 
t h i s proposed d e c i s i o n and o r d e r s h a l l be f i l e d i n w r i t i n g and 
m a i l e d t o t h e d i r e c t o r o f t h e Department o f P u b l i c H e a l t h by 
c e r t i f i e d m a i l , r e t u r n r e c e i p t r e q u e s t e d , or d e l i v e r e d by 
p e r s o n a l s e r v i c e w i t h i n t e n days a f t e r t h e r e c e i p t o f t h e 
a d m i n i s t r a t i v e law judge's proposed d e c i s i o n and o r d e r by t h e 
a g g r i e v e d p a r t y . A copy of t h e appeal s h a l l a l s o be sent t o t h e 
a d m i n i s t r a t i v e law judge. Any r e q u e s t f o r appeal s h a l l s t a t e 
t h e reason f o r t h e appeal. 641 IAC 131.12(11). 


